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Negotiable Instruments—Fictitious Payees 
Changes Effected the Uniform 
Commercial Code 


FRANCIS BREIDENBACH 


Reprinted with the permission the editors the North Dakota Law Review 


The common law developed England’ and subsequent- 
restated early American cases,” declared that instru- 
ment which was payable the order designated payee 
should given the effect instrument payable bearer, 
the instrument had been made payable the order fic- 
titious payee and such fact was known the party sought 
charged This was later revised the British Bills 
Exchange Act,* and the rule has subsequently evolved its 
present form the Uniform Negotiable Instruments 
which states: “The instrument payable bearer when 
payable the order fictitious nonexistent person and 
such fact was known the person making payable.” 

very anomalous situation occurs when courts are called 
upon treat instrument payable the order designated 
person were expressly payable bearer. This the 
fact however when fictitious payees are considered. Although 
this situation has not been adjudicated North Dakota, 
means uncommon other jurisdictions and has been de- 


Minet Gibson, 569, 100 Eng. Rep. 689 (1791). 

See Shipman Bank State New York, 126 N.Y. N.E. (1891). 
Britton, Bills and Notes 691 

Vagliano Bank England, Q.B. 103 (1888), Q.B. 248 (1889). 
Negotiable Instruments Law (3); N.D. Rev. Code 41-0209 (8) (1943). 
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cided both South and Minnesota’ both which 
have laws similar our 

typical case which might arise under (3) would be: 
employee corporation, prepares check payable 
fictitious payee, and subsequently induces the treasurer 
sign the check. then cashes the check bank 
indorsing the name the fictitious payee, while credits the 
account the amount the withdrawal. Under the 
present law could action against for conver- 
sion funds, since the indorsement amounting forgery 
would ineffective and would not transfer If, however, 
the treasurer any other its officers authorized sign 
checks had made the check payable fictitious payee, would 
have resulted the instrument being treated bearer paper. 
Thus indorsement would have been necessary transfer 
title and the corporation have suffered the 

This paper” concept has also been applied situ- 
ation where two officers signed behalf corporation, one 
whom knew the fictitious Where insurance 
agent submitted false claims, thereby procuring the instru- 
ments payable persons who were fact real but not intended 
the drawer have any interest the instruments, the 
drawee was held Where clerk padded payroll with 
the names fictitious payees the drawee was likewise held 
One writer has said that indorsements real payee 

interesting exception the above rule was made 
National Bank Commerce United where in- 


See Janssen Tusha, S.D. 604, 287 N.W. 501 (1939). 


Jorgensen Chevrolet Co. First Nat. Bank Red Wing, 217 Minn. N.W.2d 
618 (1944). 


Code 46.0114 (3) (1939); Minn. Stat. (3) (1945). 


United States Cold Storage Co. Central Mfg. Dist. Bank, 343 503, 175 N.E. 825 
(1981). 


Snyder Corn Exch. Nat. Bank, 221 Pa. 599, Atl. 876 (1908); Cf. Security-First 
Nat. Bank Bank America, 129 P.2d 424 (Cal. App. 1942), 187 P.2d 452 (1943). 
See P.&G. Card and Paper Co. Fifth Nat. Bank, 172 N.Y.S. 688 (1918). 

National Surety Co. Halsted Street State Bank, 246 App. (1927). 

American Sash Door Co. Commerce Trust Co., 332 Mo. 98, S.W.2d 1034 (1932). 
Beutel, Brannan Negotiable Instruments Law $36 (7th ed. 1948). 

Fed. 679 (9th Cir. 1915). 
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strument was held not bearer paper since federal regula- 
tions prohibited government clerks from issuing such instru- 
ments. Nor does the “bearer paper” concept apply misnomer 


Section the NIL has now been amended sixteen 
payable the order fictitious non-existent person, 
living person not intended have any interest and such 
fact was known the person making payable known 
his employee other agent who supplies him with the name 
such The effect and purpose the amendment 
protect drawee banks from losses which otherwise would 
sustained result the fraud perpetrated agents the 
bank’s does this making the paper payable 
effect bearer when the drawer dces not intend that should 
payable fictitious payee, but fraudulently induced 
make payable employee agent. Such being the 
case indorsement necessary, title the instrument passes 
with delivery, and therefore not necessary trace title 
through forged indorsement. The amendment has also ex- 
tended the old provision include situations where the ficti- 
tious payee real person but one not intended have any 
interest the instrument. 

Numerous attempts have been made drawees and holders 
evade liability the ground that the drawer was negligent 
allowing the checks drafts issued. These attempts 
have met with little success, however. generally held that 
the negligence must relate the forgery itself, not the is- 
suance the the duty the bank carry out 
the intent its depositors, regardless the liability 


regard the present law, thought that the words 
“fictitious” “non-existing” are unnecessary and some ex- 


Joseph Milling Co. First Bank, 109 Ore. 216 Pac. 560 (1923). 
Alabama, Arizona, California, Georgia, Idaho, Minnesota, Missouri, 
Montana, New Mexico, North Carolina, Oregon, West Virginia, Wyoming. 


See Citizens Loan Security Co. Trust Co., Ga. App. 184, 179 (1949); 
Houghton Mifflin Co. Continental Ill. Nat. Co., 293 Ill. App. 428, N.E.2d 
714 (1938). 


New York Cas. Co. Sazenski, N.W.2d 368 (Minn. 1953). 
Shipman Bank State New York, 126 N.Y. 318, N.E. 371 (1891). 


: 
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the meaning the rule determined the intention the 
drawer, which must arise from his knowledge that the payee 
fact Under (8) actual signers checks 
can have intent payee’s identity where they sign 
blank, merely complying with another’s request, where the 
signer mere automaton.” payees have been 
construed include: the estate one who was yet 
one who was alive but not intended have any interest the 
has changed its 


thought that the present situation results oftentimes 
unfair treatment the bank, that rather should the drawer 
corporation which would always assume the loss involved, 
prevent such occurrences through care selection and super- 
vision employees through protection which may pur- 
chased the form fidelity insurance. The bank the other 
hand cannot often certain the validity payee’s signa- 
ture. This, however, not reason enough hold the bank 
immune the case where legitimate order instrument stolen 
and bank pays forged indorsement. such cases the 
loss properly falls the bank. different rule than this would 
destroy much the usefulness negotiable instruments 
tools trade, but fictitious payee and impostor cases are an- 
other Acknowledging that embezzlement evil 
commerce avoided, there under the present rule little 
incentive for the corporations tighten their internal control 
long they know that will the drawee bank which will 


See Britton, Bills and Notes 697 (1948). 
note supra. 


See Security-First Nat. Bank Bank America, 129 P.2d 424 (Cal. App. 1942), 
187 452 (1948). 


Janssen Tusha, S.D. 604, 287 N.W. 501 
Home Indemnity Co. State Bank Ft. Dodge, 238 Ia. 108, N.W.2d 757 


Jorgensen Chevrolet Co. First Nat. Bank Red Wing, 217 Minn. 413, 
618 (1944). 


First Wisconsin Nat. Bank Peoples Nat. Bank, Va. 276, 118 S.E. (1923). 
See Chi. Rev. 281, 288 (1951). 


a 
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bear the loss, when the corporation’s employee agent 

which perpetrates the fraud. 
Section 3-405 the proposed UCC states: indorsement 
any person the name the named payee effective if: 
impostor use the mails otherwise has induced the maker 
drawer issue the instrument him his confederate the 
intends the payee have interest the instrument; agent 
employee the drawer has supplied him with the name the 
payee intending the latter have such interest. (2) Nothing 
this section shall effect the criminal civil liability the per- 
son indorsing.” 


Sub-section enlarges the original subsection in- 
clude additional situations which has not been held cover. 
The instrument not made payable bearer and indorsements 
are still necessary negotiation. recognizes, however, 
effective indorsement the types paper covered matter 
whom made. This solution thought preferable making 
such instruments bearer paper. the face things they are 
payable order and should require what purports regu- 
lar chain indorsements.” 

Sub-section (a) would reverse those decisions which dis- 
tinguish between face-to-face imposture and imposture mail, 
the theory that the loss, regardless the type fraud 
which the particular impostor has committed, should fall upon 
the drawer.” 


Sub-section (b) restates the substance the original sub- 
section (3) but limits drafts with which most the de- 
cisions have been concerned. The following situations illustrate 
its application: (a) The drawer check, for his own reasons, 
makes payable knowing that does not exist. (b) The 
drawer makes the check payable the name person 
named exists, but the drawer does not know it. (c) The 
drawer makes the check payable the name 
knows, intending receive the money himself and that 
shall have interest the check. (d) The treasurer cor- 


3-405 (comment 1). 
U.C.C. (comment 2). 
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poration draws its check payable exists but the treas- 
urer has fraudulently added his name the payroll intending 
that shall not receive the check. (e) The treasurer cor- 
poration draws its check payable who the knowledge 
the treasurer does not exist. (f) The president and the treas- 
urer corporation both sign its check payable exists, 
the treasurer knows but intends that shall have interest 
the check. all the foregoing examples indorsement 

Sub-section (c) extends the rule (3) include 
padded payroll cases and fraudulent insurance claim cases. 
applies only those situations where the agent employee 
has supplied names payees intending that they should have 
interest the instrument. This section may applied 
the following situations (a) employee corporation pre- 
pares padded payroll for its treasurer, which includes the 
name does not exist, and the employees know it, but 
the treasurer does not. The treasurer draws the corporation’s 
check payable (b) The facts are the same (a), ex- 
cept that exists and the employee knows but intends him 
have interest the check. both cases indorsement 
any person the name effective and the loss falls the 

Section (2) UCC read with the section 
under which unauthorized signer personally liable his 
signature any person who takes the instrument good faith. 
stated not intended effect criminal liability for for- 
gery any other crime civil liability the drawer any 
other 

With reference the recent amendment the Minnesota 
NIL, stated the annotation that the extension the 
hearer paper concept promotes expediting and safety circu- 
lation negotiable instruments.** proposed changes 
the UCC not further extend this theory but effect even more 


U.C.C. 8-405 (comment 5). 
See Minn. Stat. (8) (1945). 


if 
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desirable results abrogating the theory completely. Section 
8-405 does this requiring indorsement matter whom 
made. 

Applying §3-405 the hypothetical case presented earlier, 
the result would seem place the loss the corporation 
whom rightfully belongs. adopted, this same section would 
all likelihood prevent much litigation, not benefiting the 
lawyer directly but the community Ezekiel would 
happy see his prophecy come true, only this one small 
phase the 


See Chi. Rev. 281, 289 (1951). 

See Prophecy Ezekiel 18, 20: soul that sins the same shall die. The son 
shall not bear the sins the father, the father shall not bear the sins the son. The 
justice the just shall upon him. The wickedness the wicked shall upon him.” 


DECISIONS 


this department are published each month all the deci- 
sions the Federal and State Courts involving questions 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank Accepting Undated Note Does Not 
Become Holder Due Course 


Cox gave undated promissory note secured un- 
dated and unacknowledged mortgage Banks who had con- 
tracted build house and garage for Cox. Banks had no- 
tary complete the acknowledgment and when transferred 
the note and mortgage bank, bank officer filled the 
date the note correspond with the date the acknowledg- 
ment. Under these circumstances the court ruled the bank was 
not holder due course because the note was not “complete 
and regular its face” required the Negotiable Instru- 
ments Law. Loop National Bank Mobile al., Su- 
preme Court Alabama, So.2d 364. Part the court’s 
opinion follows: 


GOODWYN, and Dorothy Cox filed the circuit 
court Mobile county, equity, bill complaint described therein 
being “in the nature bill Named respondents 
are Loop National Bank, appellant here, Harriett and Frank 
Baily, individually and partners doing business Frank Bailey 
Lumber Company, Jack Gallalee, and Jansen, trustee 
bankruptcy Wayne Banks. The contents the bill may found 
the opinion the first appeal this case. Loop National Bank 
Mobile Cox, 255 Ala. 388, 534. 

For the purposes the present appeal, the salient facts are fol- 
lows: November 30, 1949, Cox entered into contract with Banks 
whereby Banks agreed build house and garage for Cox Cox’ 
property for 110% the cost labor and materials, but not exceed 
$7,500. Cox also agreed, said contract “to advance Banks 


812 
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$2,000 cash and execute first mortgage house built, 
house complete and loan secured.” Coincident with execution the 
contract, Cox paid said $2,000 the contract price. Banks began con- 
struction the improvements but, June 16, 1950, abandoned the 
work before completion. Cox completed total cost $2,851.65, 
leaving balance $2,648.35 due under the contract. Gallalee and 
Bailey filed separate claims against the property the amounts 
$230.14 and $764.35, respectively. The Gallalee claim based writ- 
ten assignment from Banks, dated June 1950, being recited therein 
that the assignment “debt” owed Cox Banks for millwork 
going into said improvements. The Bailey claim for lumber furnished 
Banks and used him making said improvements. about 
January 11, 1950, Cox executed and delivered Banks undated 
promissory note for $4,000, payable the order Banks four months 
after date, and also, security for payment said note, undated 
mortgage the property being improved. According the Coxes, and 
averred their bill, “said note evidenced part the contract price 
and was executed and delivered with the mutual understanding and 
condition precedent that the note would not used negotiated until 
the construction the dwelling and garage had substantially progressed, 
and event until the complainants were further consulted.” The 
mortgage was neither witnessed nor acknowledged. Thereafter, Banks 
had the acknowledgments completed Notary Public who was 
the Loop Bank’s employ paying and receiving teller. The Coxes 
time appeared before the Notary. not clear when the acknowl- 
edgments were actually filled in. However, they bear date January 
12, 1950, the handwriting the Notary. Neither Banks nor the 
Notary testified. February 28, 1950, Banks endorsed the note and 
transferred and assigned and the mortgage the Loop Bank. vice- 
president the Bank filled the date the note correspond with 
the date the mortgage acknowledgments, viz.: January 12, 1950, 
which had the effect making the note due and payable May 12, 
1950, “four months after date.” the face the note the following 
notation placed thereon the Bank’s vice-president: “With (90 day 
min.) TMR (Int. 48.67) Int. from 2/28/50”; also the following: “73 
days—48.67.” The face value the note ($4,000) was credited 
Banks’ general checking account with the Bank February 28, 1950. 
Nothing else value passed from the Bank Banks consideration 
for the note. The balance Banks’ account February 28, 1950, after 
being credited with the $4,000, stood $9,161.37. From that time until 
May 12, 1950, the maturity date the note, the balance his account 
time between February 28, 1950, and May 12, 1950, was the account ex- 
hausted. Admitted evidence was check dated May 15, 1950, drawn 


ra 
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Banks the order the Coxes, the amount $48.67 and bear- 
ing their endorsements. Typewritten under their signatures the fol- 
lowing: “Paid Loop National Bank for interest note.” This check 
was delivered Banks the vice-president the Loop Bank May 
20, 1950. the front the check stamp showing that was 
handled Teller May 20, 1950. delivery this check, the 
Bank’s vice-president struck out the due date May the note, 
which had placed there February 28, 1950, and wrote “Aug. 10.” 
the same time made the following notation the back the 
note, under Banks’ endorsement: “May 1950 Int. paid 48.67 from 
2/28/50 5/12/50.” the beginning business May 12, 1950, the 
balance Banks’ account was $2,440.61; the close business that 
day, the balance was $1,694.17. the close business May 13, 
1950, the balance was $5,361.74. Thereafter, there was gradual reduc- 
tion the balance until was closed out May 23, 1950. 


* * * * * 


conceded that the Bank “holder due course,” Code 
1940, Tit. 39, Sect. 54, would entitled decree its favor, its 
cross-bill, for the full value the note free from any defenses available 
the maker the note. Code 1940, Tit. 39, Sect. 59. the other 
hand, not holder due course, takes the note subject any 
the defenses available the maker, appellee Cox. Code 1940, Tit. 39, 
Sect. 60. 


are the opinion that the court was correct holding, effect, 
that appellant Bank not holder the note due course, for the 
reason that the time took the note the note was not “complete and 
regular upon its face,” required Code 1940, Tit. 39, 54(1). 

original consideration, held that appellant was not holder 
due course because did not take the note for “value,” required 
Code 1940, Tit. 39, Sect. 54(3). support this conclusion, cited 
the following cases: Herron Motor Co. First National Bank, 226 
Ala. 434, 147 So. 198; Colorado Nat. Bank Western Grain Co., 218 Ala. 
339, 118 So. 588; National Bank Commerce Morgan, 207 Ala. 65, 
So. 10, A.L.R. 897; Sherrill Merchants’ Mechanics’ Trust Sav- 
ings Bank, 195 Ala. 175, So. 723; Tatum Commercial Bank Trust 
Co., 185 Ala. 249, So. 561; Alabama Grocery Co. First National 
Bank Ensley, 158 Ala. 143, So. 340; Citizens’ Nat. Bank Bucheit, 
Ala.App. 511, So. 82, certiorari denied 196 Ala. 700, So. 1019. 
did not then discuss whether the note was “Complete and regular 
upon its face.” reconsideration, deem preferable base af- 
firmance finding that was not “complete and regular upon its face” 
when was transferred Banks the Bank, rather than the 
ground that the Bank did not take for “value.” here observe that 
the Bank’s insistence rehearing that holder due course 
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“pro tanto the extent the exhaustion the account prior ma- 
turity the note,” Code 1940, Tit. 39, 56; that is, the difference be- 
tween the amount the note ($4,000.00) credited Banks’ account 
and the lowest balance ($1,688.06) his account prior maturity 
the note. That argument, course, necessarily assumes that all other 
requirements being “holder due course” have been met. 
view our holding that the Bank not holder due course because 
the note was not “complete and regular upon its face,” put one 
side the question whether the Bank entitled pro tanto 
recovery. 

“Under express provision the Negotiable Instruments Act, 
holder, order holder due course, must have taken the instru- 
ment when complete and regular its face.” Bills and Notes, 
328, 825. this connection, Code 1940, Tit. 39, Sect. 54(1), pro- 
vides follows: 


holder due course holder who has taken the instrument 
under the following conditions: 


That the instrument complete and regular upon its face. 


unassailably clear from the evidence that the note, when trans- 
ferred Banks the Bank, contained unfilled blanks. was made 
payable “four months after date,” but bore date. Without date 
was not payable “at fixed determinable future time” required 
Code 1940, Tit. 39, 8(3). Sect. 8(3) provides that “An instrument 
negotiable must conform the following requirements: (3) 
Must payable demand fixed determinable future time.” 
The date this note, therefore, essential its negotiability. Thus, 
the materiality the date obvious. But was not until transfer 
the note the Bank that the date was inserted; and this was done 
the Bank’s vice-president, contrary the agreement between the Coxes 
and Banks, inserting “Jan. 12, 1950” the blank space provided for 
that purpose. The vice-president also, the same time, filled the due 
date the blank space provided therefor being “May 12.” This of- 
ficial the Bank thus described the note: “Well, has got ‘with,’ which 
means with interest, ninety day minimum, initials, put the address 
the Coxes the bottom handwriting, and the maturity, May 
12th, handwriting, and the date the note, January 12, 1950, 
handwriting.” Clearly, the note was not complete and regular upon its 
face the time its transfer the Bank. The Bank, therefore, did not 
become holder due course the note. Wilkins Reliance Equip- 
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ment Co., 259 Ala. 348, So.2d 16; Goff Morgan County Nat. Bank, 
144 Fla. 671, 198 So. 484. transferee, the Bank subject any de- 
fense which the makers (the Coxes) have against Banks, the payee- 
transferrer. And there dispute that the Coxes have complete 
defense the note against Banks. 


* * * * * 


Original opinion modified application for rehearing and decree 
affirmed. 


LIVINGSTON, J., and SIMPSON and MERRILL, JJ., concur. 


Fraud Bank’s Customer Would Prevent 
His Use Statute Limitations 


The Federal Deposit Insurance Corporation purchased the 
assets bank and then proceeded against one the bank’s 
depositors for certain overdrafts which the depositor refused 
make good on. The depositor’s only defense was that the 
was barred from bringing this action because the 
statute limitations. The court ruled that trial the facts 
showed the depositor had any way participated the fraud 
the bank’s cashier who had honored the depositor’s checks 
without charging his account, the statute limitations would 
not avaliable defense. Deposit Insurance Cor- 
poration Ciaffoni, Superior Court Pennsylvania, 107 
A.2d 211. The opinion the court follows: 


HIRT, J.—This case was before the lower court defendant’s mo- 
tion for judgment the pleadings, consisting the complaint, the 
defendant’s answer, and the plaintiff’s reply new matter. entering 
judgment for the defendant the court adopted his contention that plain- 
tiff’s claim barred the Statute Limitations March 27, 1713, 
Sm.L. 76, P.S. 31. With this conclusion are unable agree. 
More than moral obligation charged; facts imposing legal liability 
the defendant are sufficiently pleaded. 


These substance are the averments: Federal Deposit 
Insurance Corporation October 1950, purchased the assets First 
National Bank Cecil the interests the depositors that bank. 


NOTE—For similar decisions see Digest (Fifth Edition) §1406. 
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The defendant, between January 1940 and February 24, 1941, had 
executed and delivered various persons twenty-seven checks drawn 
First National Bank Cecil. The checks were negotiated the payees 
and were paid the bank presentation. The bank however did not 
charge any the checks the books the bank against the defendant 
his deposit account. The total defendant’s twenty-seven checks 
paid the bank amounted $616.31. The First National Bank 
Cecil was never reimbursed for the funds the bank which paid the 
checks, and when defendant refused make good the loss the de- 
mand the plaintiff, this suit was brought recover the above amount 
with interest. The answer the defendant, legal effect, admits the 
averments the complaint. The statute limitations was pleaded 
under new matter the defendant bar the action. This was 
the sole defense raised the answer. Plaintiff reply averred: 
“1. The Defendant had insufficient funds deposit First National 
Bank Cecil cover payment the checks upon which the cause 
action based; payment thereof the Cashier said bank was 
fraudulent diversion bank funds; neither the amount said checks 
nor any part thereof was ever charged against any funds the Defend- 
ant deposit said bank and the benefits the Defendant received 
thereby were the result the illegal acts said The 
Defendant knew should have known that had insufficient funds 
deposit First National Bank Cecil cover payment said 
checks, and that payment thereof said Cashier was illegal and fraudu- 
lent; that the Defendant continued draw said checks and receive 
the benefits from the payment thereof which knew should have 
known resulted from embezzlements said Cashier; that said Cashier 
artfully concealed his embezzlements false entries the bank’s 
records, and said exercised general management the bank’s 
affairs said embezzlements were not discovered until after the death 
the Cashier September 25, 1950.” these grounds plaintiff con- 
tended that the defendant his conduct estopped from invoking the 
statute bar this action. 


bank, through inadvertence even intention, may honor 
checks depositor who has insufficient funds his account for their 
payment. And such checks are charged the books the bank 
the depositor’s account the law implies agreement his part 
make good the overdraft. overdraft allowed loan due demand. 
Hennessy Bros. Evans Co. Memphis Nat. Bank, Cir., 129 557. 
Accordingly the above statute limitations controls the rights action 
bank for repayment overdraft and ordinarily suit will 
barred after six years. The rule however not universal application; 
there are exceptions. Fraud entering into the transaction and the con- 
cealment are elements which toll the running the statute. Smith 
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Blachley, 198 Pa. 173, 47, 985, 849. Where the initial 
fraud concealed, the statute does not begin run “until discovery, 
when there might have been discovery had reasonable diligence been 
exercised.” Ebbert Plymouth Oil Co., 348 Pa. 129, A.2d 493, 
497. 

The cashier’s acts paying the checks over period more than 
one year without charging them defendant’s account were fraudulent. 
But the lower court erred imputing notice his fraud the bank 
and holding that the statute limitations barred this action for that 
reason. The use the bank’s funds the cashier, itself, did not 
make the bank party the illegal transactions. There averment 
that any executive officer the bank, other than the dishonest cashier 
himself, had knowledge the unlawful diversion funds the bank. 
Since the cashier’s interests were adverse those the bank and 
innocent third party was harmed, the bank not bound its agent’s 
fraudulent acts. Restatement, Agency, 282(1). The statute therefore 
did not begin run this case, under the averments the pleadings, 
until after the death the cashier September 25, 1950, when his 
fraudulent use the bank’s funds first became known the bank. 
Bailey Jacobs, 325 Pa. 187, 189 320. 


However does not necessarily follow because the cashier’s act tolled 
its operation him that therefore this defendant also estopped 
from pleading the statutory bar. the defendant was party the 
cashier’s fraud the circumstances will disclose that deliberately 
sought benefit the cashier’s wrongful acts, then and then only will 
the bar the statute unavailable him. The question remains 
therefore whether the averments the reply are insufficient 
matter law prevent the running the statute limitations 
the defendant. the well-established principle that judgment 
the pleadings may entered only where the right clear and free 
from doubt, Rohm Haas Co. Lessner, 168 Pa.Super. 242, A.2d 
675; London Kingsley, 368 Pa. 109, A.2d 870, are agreed that 
judgment was improperly entered against the plaintiff this case. 


The record before sheds light the extent defendant’s 
deposits withdrawals during the months the overdrafts. Obvi- 
ously those facts, which must await development the trial, will have 
important bearing the question notice the defendant. Did 
receive periodic bank statements showing the current condition 
his account? Such statements would have revealed that checks drawn 
him had not been charged his account. Were there other circum- 
stances which put defendant notice that the reason his balance failed 
reflect his overdrafts was that someone the bank was concealing 
the true state his account from the bank? stated the Supreme 
Court Peterson Union Nat. Bank, Pa. 206, 209: “To certain 
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extent confidence reposed the depositor, that will not present 
for payment check which has not provided funds meet, and 
the abuse that confidence dishonest.” Accordingly should 
appear the trial that defendant deliberately sought benefit the 
cashier’s dishonest acts and fraudulent concealment thereof continu- 
ing draw checks without sufficient funds, the defendant will disclose 
himself party the fraud and will estopped from relying 
the bar the statute limitations under the circumstances. 


Judgement reversed with procedendo. 
RHODES, J., absent. 


Liability Qualified Endorser Limited 
Consideration 


part payment for automobile Sutton accepted $490 
note which later discounted the First Discount Corpora- 
tion for $400, endorsing the corporation “without re- 
course.” The maker the note defaulted and suit against him 
was dismissed when was found was incompetent person. 
The Discount Corporation then proceeded against Sutton for 
the balance due the note. The court ruled that Sutton was 
liable the corporation. was liable however, not his en- 
dorsement which was qualified, but rather for breach war- 
ranty since under Ohio statute even qualified endorser 
warrants the capacity all prior parties contract. This 
meant that was not liable for the balance due the note 
but only for the amount consideration paid him the 
corporation. First Corporation Sutton King 
Kar Company, Court Appeals Ohio, 121 N.E.2d 657. 
The opinion the court follows: 


MILLER, appeal questions law from judg- 
ment the Municipal Court Columbus favor the plaintiff, 
appellee herein, for the balance due promissory note, plus interest. 
The facts are agreed upon and were submitted the trial court 
stipulation. far pertinent the issue raised herein, they reveal 
that the defendant, appellant herein, King Sutton, part payment 


NOTE—For decisions see Digest (Fifth Edition) 
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for the purchase price automobile, accepted the promissory note 
one Thomas Rogers the sum $492.60 which was discounted 
before maturity the plaintiff, the First Discount Corporation, for 
the sum $400 and that the note was endorsed “without recourse” 
the defendant. The maker the note defaulted and suit was instituted 
against him, but the action was dismissed for the reason that was 
found incompetent person. This action was then instituted 
against Sutton recover the full amount due the note and for 
which judgment was rendered. Sutton admits his liability the re- 
stricted endorsement but urges that the amount recovery should 
have been limited the actual damages because the 
breach instead the balance due the note. Section 8170, General 
Code, provides that qualified endorser promissory note warrants 
“that all prior parties had capacity contract”; hence, there can 
question the breach warranty. What the measure 
damages for such breach? The defendant urges that the value 
the consideration given the plaintiff plus interest, less any payments 
may have received the same. think the authorities support 
the defendant’s theory the case. 

the case Voelker Arras, Ohio N.P., N.S., 69, Ohio 
Wkly.Law Bul. 239, the same question arose. Although the breach 
there related “illegal consideration” instead lack capacity 
prior party, think the damages must measured the same 
“yardstick.” the reported case, the court’s charge the jury appears 

“So, gentlemen the jury, preponderance the evidence 
and under the rules law which have given you, you find that plain- 
tiff the owner and holder the note question; that became 
such owner and holder for valuable consideration from Jacobs; 
that and before the time became such owner and holder had 
notice knowledge the invalidity its consideration; that the 
principal and interest called for said note unpaid; that because 
such invalidity plaintiff unable collect the same from the makers 
such note, and that Jacobs, plaintiff’s immediate endorser, 
legally uncollectible; then plaintiff entitled verdict your hands 
against defendant for the damages sustained plaintiff reason 
defendant’s prior ownership, sale and endorsement said note; and the 
measure such damage would the value the consideration given 
paid plaintiff said Jacobs for such note, together with interest 
such amount from the date purchase such note the 
first day this term court, which April 1919.” 

This charge was approved the Court Appeals without report 
September 1919. 


The same rule has been given application action for breach 
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warranty involving the title real estate the case Wetzell 
Richcreek, Ohio St. 62, N.E. 1004. page Ohio St., 
page 1007 N.E., the court said: 


“The liability the defendants their covenants being established, 
the measure the damages was not less than that authorized the 
rule given the charge the jury. McAlpin Woodruff, Ohio 
St. 120, said that ‘where grantee estate fee simple, with 
warranty, evicted, paramount title, his entire estate, the rule 
damages settled Ohio the amount the original purchase 
money, with interest, not, however, exceed the time limited statute 
for the recovery mesne profits from the time eviction. So, 
evicted definite portion the premises, the damages are propor- 
tional amount the purchase money with like interest. King Kerr’s 
Adm’rs, Ohio 154; Foote Burnet, Ohio 317; Adm’rs Backus 
McCoy, Ohio 211; Clark Parr, Ohio 118.” 


Pine-Brownell Co. Coleman, Ohio App. 259, N.E.2d 216, 
the action was brought under Section 8416, General Code, for breach 
warranty the sale certificate deposit which was transferred 
delivery. Section 8416, General Code, provides that when such 
transfers are made, certain warranties accompany the transfer, which 
are very similar those Section 8170, General Code. The court there 
held that the measure damages was the amount money paid for 
the certificate. The plaintiff relies the case First Discount Corp. 
Hatcher Auto Sales, Inc., Ohio App. 553, 104 N.E.2d 587, affirmed 
156 Ohio St. 191, 102 N.E.2d but examination that case 
discloses that the measure determining the damages was not issue. 
The court there merely found that qualified endorser promissory 
note liable for breach any the warranties found Section 
8170, General Code. The other issues the case are foreign those 
the case bar. 

our conclusion that one who endorses note “without re- 
course” does not guarantee the payment the same but warrants the 
four items enumerated Section 8170, General Code. action lies 
the endorsement for his written contract expressly declines 
assume such responsibility. The endorsement effects transfer the 
title the instrument without imposing the liability for the payment 
the same. The endorser mere assignor the title the instru- 
ment. Section 8143, General Code, Section 1301.40, Revised Code. 
is, therefore, liable vendor. Dumont Williamson, Ohio St. 515, 
Am.Dec. 186; Drennan Bunn, 124 175, N.E. 100, 
Rep. 354; Watson Chesire, Iowa 202, Am.Dec. 382; Challiss 
McCrum, Kan. 157, Am.Rep. 181; Carroll Nodine, Or. 412, 
51. The measure damages for breach warranty under the 
sales act defined subdivision (6) Section 8449, General Code, 
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the loss directly and naturally resulting the ordinary course 
events from the breach warranty. 

The judgment reversed, and the cause remanded with instruc- 
tions that judgment rendered accordance with the legal principals 
herein announced. 

Judgment reversed. 


WISEMAN, J., and HORNBECK, J., concur. 


Court Rejects Bank’s Superiority Theory 
Regarding Excess Profits Tax 


Internal Revenue Code Section 722 (c) (1) provides that 
invested capital inadequate basis for calculating the 
excess profit credit because the existence intangible assets, 
the excess profits tax may excessive and discriminatory. 
Basing its case this section, Texas State bank sought relief 
from the tax claiming had many intangible assets not 
included its invested capital. Important among these were 
“competent management unquestioned integrity,” “contacts 
that petitioner’s management had made with depositors and 
potential depositors,” and “favorable rental which the build- 
ing and facilities were obtained.” slightly barbed opinion, 
the tax court decided there was evidence that this particular 
bank had intangible assets that any other bank the same loca- 
tion would not have had and that the alleged superiority 
the bank management attracting deposits was not any 
greater than other bankers who qualified open bank under 
Texas state laws. North Fort Worth State Bank Commis- 
sioner, United States Tax Court No. 68. The opinion 
the court follows: 


The respondent denied petitioner’s applications for relief under sec- 
tion and (3) the Internal Revenue Code for the years 
1948, 1944 and 1945, and for the refund $4,118.36, $12,359.70 and 
$705.39 the excess profits tax paid for those years. the trial 
petitioner waived its claim under section 722(c) (3), leaving for deter- 
mination the question whether was qualified for relief under section 
722(c) (1) the Code, and, so, the extent thereof. 


THE BANKING LAW JOURNAL 
Findings Fact. 


The petitioner was chartered state bank under the laws Texas 
July 29, 1941. started business 2315 North Main Street, Fort 
Worth, Texas, about September 1941, with paid-in capital 
$120,000, which $100,000 represented capital stock and $20,000 was 
paid-in surplus. 

Petitioner keeps its books and files its Federal tax returns cash 
basis accounting and calendar years. For all years material hereto, 
the tax returns the petitioner and its claims for refund were filed with 
the collector internal revenue for the second district Texas. 


1937, Lawrence Wilemon was vice president and managing 
officer the First National Bank Midlothian, Texas. Midlothian 
was town 1,000 1,200 inhabitants. His brother, Wilemon, 
was small bank Maypearl, Texas. They were both interested 
becoming connected with bank where there was greater opportunity 
for advancement and for participating larger banking business. 
Learning that the only bank Arlington, Texas, had been closed 
reason the defalcations and suicide the man who had been manag- 
ing the bank, they went Arlington and set about the promoting and 
organizing new bank. about the same time, Cleaves Rhea, 
who was engaged the insurance and loan business Fort Worth, 
but who his earlier years had had considerable banking experience, 
decided re-enter the banking field suitable and satisfactory oppor- 
tunity could found. talking over the matter with the president 
the Fort Worth National Bank, learned about the Wilemons and 
their efforts organize bank Arlington. contacted the Wile- 
mons and together they effected the organization the Arlington State 
Bank and opened for business about August The money 
for the organization, most it, was provided Rhea and members 
his family. and the Wilemon brothers became directors the 
bank. Rhea became its president, and Wilemon left the bank 
and became its manager. Lawrence Wilemon continued 
his position with the bank Midlothian, but served the Arlington 
Bank advisory capacity whenever needed. Both Lawrence Wile- 
mon and Wilemon were regarded being experienced and capable 
bankers. Cleaves Rhea was well established and regarded successful 
businessman the Forth Worth area. 

Arlington located about miles east Fort Worth and approxi- 
mately the same distance west Dallas. 1937 was incorporated 
village 3,000 4,000 inhabitants. The population Arlington and 
vicinity was made largely farmers, dairymen, cattlemen, teachers, 
and the like. 


The Arlington State Bank has been sound and prosperous banking 
venture since opened for business 1937. For the years 1938 through 
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1943, from two-thirds three-fourths its income, shown its 
reports earnings the Texas State Banking Department, were de- 
scribed being from interest and discount loans. The ratio such 
income total earnings began dropping 1942, and 1944 was 
approximately three-fifths and 1945 slightly more than fifty per cent. 
each the years, fairly substantial portion its loans was listed 
its reports agricultural character, and beginning 1942, when 
category for loans secured agricultural commodities, covered 
purchase agreements the Commodity Credit Corporation, appeared 
the form, the aggregate loans relating agriculture were ratably 
greater. For the earlier years its existence, however, and except 
December 31, 1937, when its report indicated that $100,363.72 out 
total loans $173,403.56 were agricultural loans, the bulk its loans 
were reported under the heading “All other loans,” and were described 
secured and unsecured. Some loans were dairymen and cattlemen, 
some were secured automobiles, and others were personal loans 
salaried people. 


1941, Rhea and the Wilemon brothers decided investigate the 
feasibility establishing state bank North Forth Worth. North 
Forth Worth was that part the city Fort Worth which was north 
the Trinity River. was, the main, industrial area, which 
the Fort Worth Stockyards, two large packing plants, one owned 
Swift and the other Armour, and one more oil refineries and other 
industries were located. was the center the used car business for 
Forth Worth. one time, quite few years before, three banks had 
been located the area. had not had bank, however, since 1934, 
when The Stockyards National Bank, the stock which was owned 
Armour Company, was closed and its assets were transferred 
the Fort Worth National Bank. reason for the closing the Stock- 
yards Bank was legal prohibition the ownership banking interests 
packing companies. During the interval between 1934 and 1941, 
various people interests had looked into the possibilities, under- 
taken the promotion, bank for the area, but bank had mate- 
rialized. 


making their survey, Rhea and the Wilemons undertook learn 
the number people working the stockyards, packing houses, refiner- 
ies and other businesses North Fort Worth and determine the 
extent the territory that could served bank located there. 
They made obtained estimate that the population North Fort 
Worth 1941 was 50,000 60,000 people. 


When the petitioner was incorporated July 29, 1941, its stock 
was subscribed for largely Rhea and the members his family, and 
the Wilemon brothers. Lawrence Wilemon became its vice presi- 
dent and managing officer. 
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favorable lease was procured from the Fort Worth Stockyards 
Company covering the building and fixtures which had been used 
the defunct Stockyards Bank. Under the lease the rental was fixed 
$100 month until deposits reached $1,500,000; $150 month until 
deposits reached $2,000,000; and $200 month when the deposits were 
$2,000,000 more. The lease covered bank fixtures, vaults, safe deposit 
boxes, safes, and other banking equipment. Petitioner continued that 
location until October, 1941, when acquired and moved into new and 
larger quarters about two blocks therefrom. 


The petitioner has specialized the making small loans work- 
ing people, sometimes referred industrial loans, and loans 
automobiles. Its income for the years 1941 through 1945 was made up, 
very large degree, interest such loans. making these loans 
the face amount the note given the borrower would the amount 
borrowed, plus amount equal the designated interest thereon. 
borrower’s credit rating was good, the interest added would 
per cent. his credit rating was not good, the interest added would 
higher rate and high per cent, and addition would 
$400 loan per cent, payable monthly twelve months, the bor- 
rower would give note for $432, which would paid twelve monthly 
installments. The interest paid would accordingly per cent $400 
for the full twelve months, even though the borrower had the use 
one-twelfth the $400 for only one month and had use only the final 
one-twelfth for much one year. that basis, the interest received 
the petitioner such loans actualy ranged high 
per cent per annum the money loaned. 


addition the above, petitioner would acquire notes which had 
been taken automobile dealers the sale automobiles. These notes 
were normally acquired discount rate six per cent. illustrate, 
dealer would receive $470 from petitioner for $500 note. The notes 
were payable monthly and the dealer was liable endorser. 


The loans made petitioner were from money which had been 
received deposits from depositors. Petitioner’s deposits December 
the years 1941 through 1945 were follows: 


1,444,308.63 
2,553,152.98 
3,615,970.53 


Petitioner was never able procure Swift Company depositor. 
Armour Company opened account and maintained balance 
therein inducement petitioner cash paychecks for its em- 
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ployees without charge. The balance “was about much as” 
petitioner “would accumulate checks any one time.” 


Texas state bank was required retain fifteen per cent its 
deposits cash deposit with correspondent bank, and could 
not loan amount excess twenty-five per cent its capital and 
certified surplus single borrower. was also requirement state 
law that state bank city town with population over 30,000 
must have minimum capital $100,000. 


For the years 1941 through 1945 petitioner’s gross income and net 
income reported its returns and its net income and excess 
profits net income determined respondent, were folllows: 


1941 1942 1943 1944 1945 


Interest Loans, Notes, 
$8,370.01 $39,649.75 $77,341.73 92,797.87 $110,090.26 


issued after March 


58.00 1,088.75 1,054.70 
Service Charges 268.87 1,856.45 14,792.31 15,021.66* 6,430.33 


Total Gross Income.... $44,951.07 $92,134.04 $108,908.28 $123,486.73 


This item described return “Service charges, exchange, etc.” 


1941 1942 1943 1944 1945 

Net Income reported 

Net Income determined 

Excess Profits Net 


Net income, less $13,674.23 capital gains. 

Petitioner paid dividend five per cent its outstanding stock 
1943, which was its first dividend. paid dividend the same 
rate 1944. Since 1945 annual dividends ten per cent have been paid. 

The capital, both stock and paid-in surplus, and the undivided 
profits petitioner January the years 1942 1945, inclusive, 
were follows: 


$120,067.57 
132,752.30 
148,816.84 
176,070.91 


The deposits and net worth the Arlington State Bank, 
December 31, for the years 1937 through 1945, and its net profits, before 


Interest Treasury Notes 
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income taxes and dividends, for the years 1938 through 1945, shown 
its reports the Texas State Banking Department, were follows: 


Net Profits 
Before Income 

Deposits Net Worth Taxes and 

Year December December Dividends 
635,345.30 74,480.98 16,081.18 
1,401,127.93 82,020.00 4,275.43 


The ratio compiled net profit net worth the close the 
year for all corporate banks and trust companies the United States, 
for the years 1938 through 1941, was follows: 


Compiled 

Net Profit Net Worth Ratio Net 

(in thousand (in thousand Profit 
Year dollars) dollars) Net Worth 
443,004 7,492,499 5.9 


The following schedule reflects the growth total deposits banks 
the Eleventh Federal Reserve District for the years 1935 1941, 
inclusive: 
Total Deposits 


(in thousand Index 
dollars) 100 Per Cent 

421,782 57.3 per cent 


Includes time and demand deposits only not comparable with deposits for 
later years which include addition Government deposits and interbank deposits. 


The excess profits credit determined and allowed respondent for 
each the years ending December 31, 1941 December 31, 1945, 
inclusive, was follows: 


j 
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12-31-41 12-31-42 12-31-43 12-31-44 12-31-45 


EQUITY INVESTED 

CAPITAL: 
Paid for stock .... $100,000.00 $100,000.00 $100,000.00 $100,000.00 $100,000.00 
Paid for 20,000.00 20, 000.00 20,000.00 20,000.00 


Total paid $120,000.00 $120,000.00 $120,000.00 $120,000.00 $120,000.00 
“New capital” credit 
(Sec. 718 (a) (6)) 30,000.00 30,000.00 


Accumulated earnings 


Total invested capital $150,000.00 $150,067.57 $162,752.30 $178,816.84 $206,070.91 


12-31-41 12-31-42 12-31-43 12-31-44 12-31-45 
Less: Reduction due 


Net equity invested 

$150,000.00 $150,067.57 $162,752.30 $177,932.50 $206,070.91 
Excess profits credit 


allowed revenue agent’s report for carry-over purposes: 


1941 (120 days only) 3,845.04 
12,045.40 

$15,890.44 
Less: 1942 excess profits 12,788.52 
Unused excess profits credit carried over 


Opinion 
Turner, Judge: The petitioner, being corporation which was not 
entitled use excess profits credit based income, pursuant sec- 
tion 713 the Internal Revenue Code, because came into existence 
after December 31, 1939, claims that qualifies for relief under section 
722(c) the ground that its excess profits credit, based invested 
capital, was inadequate standard for determining its excess profits, 
because its business was class which intangible assets not in- 
cludible invested capital under section 718 make important contribu- 
tions income. the hearing petitioner waived its claim that its 
invested capital was abnormally low and reason thereof was quali- 

fied for relief under section 722(c) (8). 
petitioner prevail, two conditions must have been met. 
must appear that its business was class which intangible assets 


1SEC. 722. GENERAL RELIEF—CONSTRUCTIVE AVERAGE BASE PERIOD 
NET INCOME. 


(c) Invested Capital Corporations, tax computed under this subchapter 
(without the benefit this section) shall considered excessive and discriminatory 
the case taxpayer, not entitled use the excess profits credit based income 
pursuant section 713, the excess profits credit based invested capital inade- 
quate standard for determining excess profits, because— 

(1) the business the taxpayer class which intangible assets not includible 
invested capital under section 718 make important contributions income, 


* * * 
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not includible under section 718 the Code make important contribu- 
tions income, and, such the case, must also appear that the 
excess profits credit allowable petitioner the basis its invested 
capital was inadequate standard for determining its excess profits, 
because was less than the excess profits credit based upon what would 
the fair and just amount “to used constructive average base 
period net income” for petitioner. Danco Co., 276 [Dec. 17,503]. 

Aside from any question the class? which the business 
petitioner falls, for the purposes section 722(c) (1), the identity 
the intangible asset assets claimed making important contributions 
income not clear and definite should be. After some refer- 
ence its opening brief deposits the good will bank’s custo- 
mers, was stated that petitioner started business with that “indis- 
pensible asset, viz., competent management unquestioned integrity.” 
its reply brief, the intangible asset was claimed petitioner enjoyed 
was described “the contacts that petitioner’s management had made 
with depositors and potential depositors, and the willingness the 
part such depositors place their funds petitioner’s custody and 
permit use such funds its business and realize for itself 
return thereon, without demanding any compensation from petitioner 
for the use such funds, other than the willingness and ability peti- 
tioner have available all times adequate funds with which pay 
checks drawn its depositors their respective accounts.” 

follow the petitioner’s argument its ultimate conclusion, 
that the ability, integrity and standing its officers was such 
superior quality put class apart from banks generally and 
instill such confidence depositors and potential depositors that 
was able thereby procure deposits such amounts provide 
with funds for the making loans and earnings interest over and 
above that which might otherwise have reasonably been expected 
banking business. The evidence does indicate, and have found 
fact, that the Wilemon brothers and Rhea were generally regarded 
experienced and capable bankers and successful businessmen. There 
evidence, however, the extent the deposits, any there were, 
which were attracted petitioner reason these things. Beyond 
the fact that Armour Company did open and maintain checking 
account that its employees might cash their salary checks without 

* * * 


The provision that taxpayer’s business must “of class” does not imply that there 
division businesses into trades industries, that any other separation into 
specified groups required. Here, the word “class” used the sense type, character, 
nature, rather than with any requirement that businesses must segregated into 
classes. the nature the taxpayer’s business function, the character its organiza- 
tion, the methods employs operation are such that intangible assets the charac- 
ter question make important contributions income, considered that falls 
within the purview the statute. 
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charge and that the balance the account was usually equal the 
amount employees’ checks which petitioner might called 
cash any one time, and the further fact that petitioner, regardless 
the capabilities and standing its management, was unable pro- 
cure account from Swift Company all, know nothing about 
petitioner’s depositors deposits, other than the aggregate amount 
the deposits certain dates. far the record shows, the peti- 
tioner time procured deposits any greater amount than would 
have been possible likely for bank located similar comparable 
area under any other management. Such bank petitioner was would 
have been required meet the same requirements the state banking 
laws and operate under the regulation and supervision the State 
Banking Department, and maintain the necessary reserves and 
preserve its capital, was petitioner. short, there evidence 
which would indicate that petitioner through assets, whether tangible 
intangible, and whether includible excludable from invested capi- 
tal, succeeded attracting deposits any greater extent than would 
have been the case had bank meeting the requirements the banking 
laws, but other than petitioner, been established North Fort Worth. 


Assuming, therefore, but not deciding, that the power, ability, 
whatever may termed the petitioner draw and attract deposits 
is, for the purposes here, intangible asset which makes important 
contribution petitioner’s income, but not includible its invested 
capital, would more than saying that petitioner is, that 
respect, comparable similar banks generally.2 And yet, petitioner 
strenuously resists the respondent’s comparison its operations and the 
result thereof with either the corporate banks and trust companies 
the United States the banks the Eleventh Federal Reserve District, 
the district which the petitioner located, for the purpose testing 
petitioner’s claim proper constructive base period net income 
and that its excess profits credit, based invested capital, was 
inadequate standard for determining the extent which its profits for 
the years herein were excess profits, any, under the provisions the 
Internal Revenue Code. The reason for such resistance apparent, and 
that constructive average base period net income which would 
derived such comparison would not result excess profits credit 
greater than that which has been determined and allowed petitioner 
the basis its invested capital. 

requisite for bank charter under Texas law that “the proposed officers and 
directors have sufficient banking experience, ability and standing render success the 
proposed bank probable.” See Vernon’s Ann. Civ. St. Arts. And 
supra footnote said: “The personal characteristics individuals generally 
not constitute intangible assets. So-called ‘know how,’ specialized knowledge, skill, 
experience, reputation, credit standing, and the like are ordinary and expected character- 
istics persons undertaking the conduct business.” contrast, Danco Co., 


276 [Dec. 17,503], where was shown that the contacts and reputation one 
the taxpayer’s officers the trade were responsible for the flow business. 


‘ 
‘ 
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this point, may noted that January 14, 1942, total deposits 
the banks the Eleventh Federal Reserve District had increased 
greatly over what they had been during the base period, and were more 
than fifty per cent greater than they had been January 12, 1938. 
may also noted that during the interval from 1934 1941, the pro- 
motion bank for North Forth Worth had been considered and 
attempted, but bank had materialized. 

There is, understand the facts aright, one noticeable difference 
distinction between petitioner and banks generally know them. 
That difference, however, not the method pattern for attracting 
deposits, but the use the money received deposit and which, 
turn, utilized the earning the bank’s income. The evidence shows 
that petitioner making its loans did not follow the pattern banks 
generally, but carried loan business closely resembling that the so- 
called loan” operators. such loans the rate return very 
much greater than that more conservative loans made banks gen- 
erally. The money loaned, however, was definitely tangible, and the 
parties agree. did not, therefore, constitute intangible assets, for the 
purposes section 722(c). reason, however, the fact that the peti- 
tioner did specialize industrial small loans, the petitioner offers 
that fact basis for using, for the purposes arriving proper 
constructive average base period net income for petitioner, comparison 
other than banks does not, however, offer group mul- 
tiple number comparisons, but limits itself the Arlington State 
Bank. The facts found show that the Arlington State Bank was 
organized and operated under its own particular circumstances and its 
own individual surroundings. Those surroundings were wholly unlike 
those which petitioner was organized and set up. was not located 
industrial area. not shown claimed that earned its 
income the making industrial small loans, even though there 
was some testimony that most its loans were installment loans. 
have undertaken our findings fact set out such information 
record with respect the loans that bank. There is, our opinion, 
very little, any more, basis for limiting the comparison here sought 
the Arlington State Bank and its base period experience than the mere 
assertion the petitioner making its argument. accordingly con- 
clude that the petitioner has not shown that the basis the contri- 
bution the assumed intangible asset petitioner’s income, proper 
constructive base period net income would produce excess profits 
credit greater equal the excess profits credit already determined 
and allowed the respondent the basis its invested capital. 

The petitioner has made the further claim that the use and occu- 
pancy the building and equipment the former Stockyards Bank 
the favorable rental which the building and facilities were obtained 
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intangible asset, for the purposes section (1). 
Regardless the merits the claim the nature the advan- 
tageous rental intangible asset, for the purposes herein, the proof 
with respect thereto, the case above, fails establish any factual 
basis for the relief sought. Aside from the testimony that the rental 
payments required were very favorable petitioner, the only other evi- 
dence was that the opinion Lawrence Wilemon would have cost 
petitioner approximately $25,000 have acquired the fixtures and 
equipment which were obtained the favorable rental. There was 
evidence, however, the margin which the rent required peti- 
tioner would have been increased had paid full rental for the 
facilities used. are accordingly unable find conclude that even 
allowance should made for some amount rental saved reason 
the favorable lease, the amount thereof would have indicated any 
relief, and petitioner has not undertaken show wherein would. 

Reviewed the Special Division. 

Decision will entered for the respondent. 


Rights Bank Holding Accounts 
Receivable Prior Those 
Garnishing Creditor 


creditor brought suit garnish funds apparently owed 
company the debtor. bank which the debtor had 
assigned all his accounts receivable before the garnishment pro- 
ceeding intervened. The court ruled favor the bank whose 
rights the funds were prior the creditor’s virtue the 
earlier assignment. The creditor had more rights the 
funds than the debtor who had already assigned his rights 
the bank. Oklahoma Oxygen Company Citizens State Bank 
Trust Company Kilgore, Supreme Court Oklahoma, 
274 P.2d The opinion the court follows: 


Syllabus the Court. 


plaintiff who causes writ garnishment served upon the 
debtor the defendant not purchaser for value, and therefore can- 
not take the debt against prior assignee thereof for value, who has 
not given notice the debtor his assignment. 


‘ 
ia 
4 
* 
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Ray Fellows, Charles Fellows, Tulsa, for plaintiff error. 


Conner, Winters, Randolph Ballaine, Horace Ballaine, John 
Barry, Tulsa, for defendant error. 


DAVISON, J.—This action upon open account, brought 
Oklahoma Oxygen Company, corporation, plaintiff, against 
Buck, d/b/a Buck Spray Painting Company, defendant, 
wherein Phillips Petroleum Company, corporation, garnishee and 
Citizens State Bank and Trust Company Kilgore, Texas, banking 
corporation, intervened. The issues are between the plaintiff and the 
intervenor involving their respective rights some $1,400 owed the 
garnishee defendant. The parties will referred they appeared 
the trial court. 


The facts appear the record stipulation the parties. 
April 1950, the defendant, resident Texas, executed notice 
assignment accounts receivable, the intervenor, Texas Corpora- 
tion, line with the provisions the Texas law governing financing 
accounts receivable, Vernon’s Annotated Texas Statutes, Article 
260-1, These statutory provisions are, many respects, sim- 
ilar Oklahoma laws the same subject, O.S. 1951 631-637. 
Said notice was duly recorded April 1950, the office the 
County Clerk Gregg County, Texas, the home county the defendant 
and the intervenor, full compliance with the requirements the 
above cited Texas law. 

August 14, 1951, the defendant entered into written contract 
with the garnishee, designated No. 4007, whereby said defendant 
was perform certain services for garnishee, Arkansas, for total 
sum $4,940, paid him said garnishee. the same day, 
the defendant assigned intervenor all his accounts, claims and de- 
mands thereunder. The garnishee was Delaware corporation, with 
its principal place business and home office Bartlesville, Oklahoma, 
but the work done under said contract was supervised 
the Minden, Louisiana, district office. week later and August 21, 
1951, the defendant went Tulsa and made contractual arrangements 
with plaintiff for the purchase material and supplies which form the 
basis for this action. Defendant failed pay for the same and, 
December 13, 1951, plaintiff filed this action against the defendant, hav- 
ing garnishee summons issued and served upon the garnishee. Service 
was had upon the defendant publication. Plaintiffs’ claim amounted 
slightly less than $850. The garnishee answered, admitting indebt- 
edness nearly $1,500 half due and the subject the fil- 
ing any lien claims. February 27, 1952, the intervenor filed 
application, for leave intervene, with petition attached. Permission 
was granted and the petition filed, wherein applicant claimed the entire 


- 
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fund under the notice assignment and assignment, above outlined. 
The controversy presented the trial court was between the intervenor 
and the plaintiff and, upon trial, judgment was favor intervenor 
from which plaintiff has perfected this appeal. The garnishee has paid 
the fund into the registry the court for distribution. Default judg- 
ment for plaintiff against defendant was unappealed from and final. 


The sole question for our determination the superiority 
the claims plaintiff and intervenor the fund now deposit with 
the trial court. Much space, the briefs both parties, devoted 
argument the effect the accounts-receivable-financing statutes 
the State Texas and Oklahoma, both cited above. The arguments 
are informative and enlightening and, this action involved priority 
various assignments, would determinative many phases the 
case. But issues here are between assignee, the one hand, and the 
attaching creditor with subsequently incurred debt, the other. 
There claim indication fraud bad faith the part 
either party. 


the early case Market Nat. Bank Raspberry, Okl. 243, 
124 758, 759, L.R.A. 1916E, 79, was stated, 


“Notice may important the garnishee the claims 
conflicting assignees; but valid assignment unquestionably 
passes the title the assignor without notice the debtor, and 
after assigning, the assignor has interest reached his 
creditor any proceeding. between rival claimants what 
the hands garnishee, notice the garnishee not mat- 
ter for inquiry. Their rights not depend notice. Except 
affected the registry laws, creditor can subject legal 
process only the interest his debtor, and his debtor has 
interest chose action assigned before seizure legal 
process.” 


This court has adhered that rule since that time. was more 
recently reaffirmed the case Sperry Renner, 194 Okl. 285, 149 
P.2d 781, wherein was held that, 


garnisher not purchaser good faith and acquires 
greater right against the garnishee than the principal debtor had 
the time the service process the garnishee.” 


The purpose the law relative assignment accounts receivable, 
O.S. 1951 631 637, was provide method giving notice 
such assignment protect various assignees the same account. 
But garnishing creditor different category. His rights the 
fund are greater than those his debtor, irrespective notice 
prior assignment. the case bar, the defendant has assigned, 
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the intervenor, his entire claim and demand against the garnishee, not 
only prior the filing suit but prior incurring the indebtedness 
plaintiff. had interest claim the fund. Therefore, 
plaintiff acquired none garnishment proceedings. 

The judgment affirmed. 


HALLEY, J., and JOHNSON, CORN, and WILLIAMS, 


concur. 
WELCH and BLACKBIRD, JJ., dissent. 


Government Entitled Savings Bank 
Account Taxpayer But Denied 
Recovery Trust Accounts 


The federal government served notice tax lien 
New York bank which held one account the name the tax- 
payer and two accounts which the taxpayer had put trust for 
members his family. The bank refused pay over any 
the accounts the authorities. The court ruled that regard 
the single account taxpayer’s name, the government was 
entitled the funds, and that the bank was not danger 
double liability account such payment without presenta- 
tion the passbook. regard the two trust accounts, how- 
ever, the court held the government must include defendants 
the two trust beneficiaries well the bank. 

The court seemed have left unanswered whether not 
the bank should have paid over the single account the gov- 
ernment without first having the issues settled court order 
comply with New York Banking Law, Section Subdv. 
This statute prohibits savings banks from paying over ac- 
counts without the presentation passbook without 
court order. United States Emigrant Industrial Savings 
Bank, United States District Court, S.D. New York, 122 
F.Supp. 547. The opinion the court follows: 


DIMOCK, Government brings this action against the 
Emigrant Industrial Savings Bank, New York corporation, under 


similar decisions see Digest (Fifth Edition) §1365. 


836 THE BANKING LAW JOURNAL 


section 3710(b) the Internal Revenue Code, US.C., recover 
sums equal the amounts three savings bank deposits, they ex- 
isted September 11, 1947, with legal interest from that date. One 
the accounts the name Joseph Moriarity. The other two 
are entitled “Joseph Moriarty trust for mother, Ellen” and “Joseph 
Moriarty, trust for sister, Eleanor,” respectively. September 11, 
1947, notice federal tax lien, together with warrant for distraint and 
levy all property belonging Joseph Moriarity was served 
defendant bank. The bank refused pay over the amounts the 
deposits. The total the savings bank accounts was $4,621.48 and 
the amount the assessment was $149,435.55. 

The bank defends the grounds that the New York Banking Law 
and its own by-laws forbid payment without presentation the pass- 
book, that, payment were made without the books, the bank would 
subjected double liability and that the trust beneficiaries may 
have vested contingent rights. 

Both parties have moved for summary judgment. 

shall consider first the account the name Joseph Moriarity. 

The state statutory provisions with respect the payment sav- 
ings bank deposits without surrender the passbook are contained 
New York Banking Law, 238, subdivision Consol. Laws, which, 
far pertinent, reads follows: 


“Except provided subdivisions four and five this sec- 
tion, savings bank shall not pay, nor shall depositor, his 
assignee nor anyone claiming through depositor, entitled 
receive any dividend deposit, portion deposit unless 
the passbook the depositor produced and the proper entry 
made therein the time the payment. The board trus- 
tees, however, may provide the by-laws for making payments 
cases loss passbook, other exceptional cases where the 
passbook cannot produced without serious inconvenience 
depositors. The right make such exceptional payments shall 
cease when the superintendent shall direct, upon his being 
satisfied that such right being improperly exercised. Payments, 
however, may made upon the judgment order court. 

” 


The cases where payment made “upon the judgment order 
court” are manifestly such where attachment has been levied 
upon savings bank account and action has been brought aid 
the attachment. 


the Government had proceeded similar fashion here enforce 
lien the bank account under section 3678 the Internal Revenue 
Code there would have been doubt its right recover the 


ree 
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amount the Joseph Moriarity account. United States Trout, 
F.Supp. 484; United States Prudential Insurance 
Co., F.Supp. 664; United States Graham, D.C.Cal., 
F.Supp. 318, affirmed opinion below, State California United 
States, Cir., 195 F.2d 530, certiorari denied 344 U.S. 831, S.Ct. 36, 
L.Ed. 647. Instead, the Government proceeds under section 
The substantial difference that under that section the recovery in- 
cludes interest the legal rate from the time the original distraint. 
provides subdivision (a) that any person possession prop- 
erty “subject distraint” shall surrender unless the time 
the demand “subject attachment execution under any judi- 
cial process.” Subdivision (b) reads follows: 


“Any person who fails refuses surrender any such 
property rights shall liable his own person and estate 
the United States sum equal the value the property 
rights not surrendered, but not exceeding the amount the 
taxes (including penalties and interest) for the collection which 
such levy has been made, together with costs and interest from 
the date such levy.” 


understandable that the Government should desire, prece- 
dent, adjudication that may proceed, such cases, under section 
lieu proceeding under section 3678. The threat liability 
for interest the legal rate, distinguished from the interest that the 
account would earning, would substantial incentive payment 
the savings banks promptly and without litigation. 

settled that the Government may proceed under section 
without the presentation the passbook where the savings account 
commercial bank distinguished from savings bank. United 
States Manufacturers Trust Co., Cir., 198 F.2d 366, 367. The case 
indistinguishable except, possibly, the ground that there the re- 
quirement the presentation the passbook was embodied the 
depositor’s contract with the bank, while here the requirement em- 
bodied statute, New York Banking Law, section 238, subdivision 
above quoted. the Manufacturers Trust case the contract required 
make payment the depositor only “upon presentation the 
pass book” upon receiving satisfactory indemnity. Judge Chase held 
that the relation debtor and creditor existed between the bank and 
the depositor regardless the presentation the passbook and that 
the remedy the Government was not limited the terms the 
agreement between them. The requirement, said, was mere matter 
banking convenience. was careful say that the bank was en- 
titled the substance the protection which obtained for itself 
the imposition the requirement but pointed out that the holding did 
deprive that protection, saying, 198 F.2d page 369: 


* 
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“The pass book, being non-negotiable, chose action, pay- 
ment, its equivalent this instance, surrender, out the ac- 
count without prior notice any rights third parties, and 
such notice claimed, would release the bank from further lia- 
bility for what had been surrendered.” 


Everything that Judge Chase said the Manufacturers Trust 
opinion applicable the case the Joseph Moriarity account here 
except, possibly, the statement that the requirement was mere matter 
banking convenience. Does the fact that the requirement embodied 
statute raise higher dignity? think not. Conceivably 
state statute might declare that the extent that pass books were 
not presented there should relation debtor and creditor between 
bank and depositor. think that that would affect the right itself and 
thus bind the Government. Here, however, the statute, section 238, 
subdivision the New York Banking Law, attempts more 
than the contract the Manufacturers Trust case accomplished. The 
statutory requirement may have expressed public policy insofar 
empowered the superintendent stop the making payments without 
pass books so-called exceptional cases upon being satisfied that the 
right was being abused. The state has interest seeing that mutual 
savings banks not permit checking accounts like those usual with 
commercial banks. Except for that, however, the statutory requirement 
presentation the pass book merely for the convenience the 
bank the Manufacturers Trust case. 

The essence the matter protection against double liability. 
Judge Chase demonstrated that there was such danger the ordinary 
case. old state decision, Mitchell Home Savings Bank, Hun. 
255, proceeds the theory that assignee pass book who read 
the rule against payment without presentation was entitled 
believe that possession secured him the deposit though gave 
notice the bank. That, however, was before the New York statute 
permitted payment without the pass book upon order court. Since 
the statutory change assignee pass book longer entitled 
believe that the deposit safely his long holds the 
book. 

While, the Manufacturers Trust case teaches, the enforcement 
distraint against savings bank account without production the pass 
book does not involve danger double liability the savings bank 
the ordinary case, that danger present where attempt made 
deal the same way with trust accounts. will remembered that 
two the accounts here concerned are entitled “Joseph Moriarity 
trust for mother, Ellen” and “Joseph Moriarity trust for sister, Elea- 
nor,” respectively. the cases such trust accounts the trust title 
the beneficiary becomes indefeasible upon delivery the bank book 


4 


THE BANKING LAW JOURNAL 839 


it, Stockert Dry Dock Savings Institution, 155 App.Div. 123, 128, 
139 986, where unequivocal notice given the beneficiary 
the depositor that the trust has been created for his benefit, Matter 
Davis, 119 App.Div. 35, 36, 103 N.Y.S. 946; Matthews Brooklyn 
Savings Bank, 151 App.Div. 527, 136 N.Y.S. 110. 


With respect these trust accounts, therefore, this essential element 
protection the savings bank against double liability absent and 
they not fall within the rule the Manufacturers Trust case. 
that case the public policy favoring facilitation the collection taxes 
was permitted outweigh the letter the arrangement between bank 
and depositor where prejudice could result the bank. Here, where 
prejudice may well result the bank from departing from the letter 
its agreement, the public policy longer prevails. recover the 
amounts the deposits the Government should bring suit against 
the bank under section 3678 the Internal Revenue Code enforce 
lien the accounts and name both the depositor and the beneficiaries 
co-defendants required that section. Venue such action 
would properly laid the district where the accounts were located. 
United States Dickerson, D.C.E.D.Mo.E.D., 101 F.Supp. 262, 269; 
United States Dallas Nat. Bank, Cir., 152 F.2d 582, 586; and juris- 
diction could obtained over the depositor and beneficiaries, under 
section 1655 title the United States Code, personal service 
without the district publication, necessary. 


Judgment will entered (a) for plaintiff for the amount the 
deposit the name Joseph Moriarity alone the date the 
levy, with interest the legal rate from that date, and (b) dismissing 
the complaint the trust accounts for Ellen and Eleanor. Each 
motion accordingly denied part and granted part. 


National Bank Challenges Merger 


Pennsylvania court has recently ruled that national 
bank not party merger has the right object the 
merger between state bank and another national bank. The 
court also ruled that under the state banking statutes merger 
between city bank and bank smaller community was 
permissible the community did not have adequate banking 
facilities excluding the bank which was the subject the 
merger. Delaware County National Bank Campbell al., 


a 
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Supreme Court Pennsylvania, 106 A.2d 416. Part the 
court’s opinion follows: 


BELL, Delaware County National Bank has appealed di- 
rectly this Court certiorari from order decision the Penn- 
sylvania Banking Board dated February 1954, which approved the 
proposed merger Fidelity-Philadelphia Trust Company (which has 
its main office and six branch offices Philadelphia) with the First 
National Bank Chester (which has main and two branch offices in) 
Delaware County. Under the merger the Fidelity-Philadelphia Trust 
Company will establish branch office bank the present banking 
quarters the First National Bank Chester—in other words, will 
effect continue the local bank branch bank. serious objec- 
tion was made appellant the merger and establishment 
branch bank Clifton Heights, branch bank Marcus Hook, 
and since our decision will likewise govern those mergers and branches 
shall confine our discussion the merger Chester. 


The Fidelity-Philadelphia Trust Company and the Attorney-Gen- 
eral Pennsylvania moved quash the appeal the two-fold ground 
that certiorari will not lie and that any event national bank has 
standing contest this merger. 


* * 


However, the Attorney-General and the Fidelity-Philadelphia Trust 
Company further argue that even certiorari lies, national bank has 
standing right heard such appeal. support this 
contention they cite Pennsylvania Commercial Drivers Conference 
Pennsylvania Milk Control Commission, 360 Pa. 477, A.2d 13, 
where this Court said that proper party the party ‘must have 
(direct) interest the subject matter the (particular) litigation, 
otherwise can have standing appeal. And not only must 
party desiring appeal have (direct) interest the particular ques- 
tion litigated, but his interest must immediate and pecuniary, and 
not remote consequence the judgment. The interest must also 
substantial.’ 


this were strictly construed and thus applied this case would 
mean that only the two banks involved the merger and their respec- 
tive stockholders creditors could have any standing object 
appeal. State bank next door would, under this interpretation, have 
standing object. Even the appellees concede that this not the 
rule this class case. 


order determine whether national bank, not party the 
merger, has direct and substantial interest the question here in- 
volved, must examine further the facts. 
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The Banking Board found fact: “11. That the banking facili- 
ties the City Chester are not overadequate and that the City 
Chester would without adequate banking facilities did not have 
the banking facilities afforded the First National Bank Chester, 
Pennsylvania.” 


the basis the Board’s findings fact the Board made the 
following conclusion law: “3. The State Banking Board concludes 
that the City Chester now without adequate banking facilities 
other than the First National Bank Chester, Pennsylvania.” 


There was ample evidence support all the findings fact 
the Pennsylvania Banking appellant seriously challenges 
the Board’s aforesaid conclusion law. shall discuss this ques- 
tion more length when come the merits the case, but 
the question quashing must review all the surrounding and 
attendant circumstances order determine whether the First Na- 
tional Bank has standing this appeal. 


While neither the Banking Code nor the Department Banking 
Code require national bank notified proposed merger, 
has been the practice the Department Banking and the Banking 
Board notify nearby national bank and permit it, was done 
the present case, present evidence and objections the proposed 
merger. The community interest our dual banking system must 
not overlooked destroyed and the experience 1933, which re- 
sulted part from overbanking, should not forgotten. drug- 
store large department store should fail would not adversely 
affect, but would probably benefit drugstore large department 
store the opposite corner the street. This not true the 
banking world. one more banks fail community, “runs” may 
and often occur other banks and the entire banking community 
will likely shaken destroyed the injury depositors, creditors, 
stockholders and the banking world alike. bank fails the depositors 
and the public large make differentiation between closed national 
bank closed state bank and the results closing will just 
detrimental and disastrous the community irrespective whether 
the closed bank was national state bank. 


Part the powers and duties the department Banking, and 
cases mergers with resultant branch banking, part the powers 
and duties the Banking Board, determine, the Department 
and Board did the present case, whether the community served and 
from which bank draws its depositors and clients has adequate bank- 
ing facilities and not overbanked. Appellees admit this throughout 
their brief. Appellees say: “As interpreted the Banking Board 
accordance with its plain terms, the clear intention the statute 
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regard establishment branches, both new branch and merger, 
the same: guard against ‘overbanking’ the one hand, and 
‘underbanking’ the The legislature, appellees fur- 
ther admit, did not exclude intend exclude competition between 
banks; intended, inter alia, exclude such competition would likely 
weaken destroy some banks overbanked community and thus 
weaken injure the entire banking system, the detriment deposi- 
tors, creditors, stockholders and the public alike. 


The language 204, subd. the Banking Code upon which 
appellees rely their argument the merits, permits merger when 
the community “without adequate banking facilities.” examina- 
tion this section and other pertinent sections the Code shows 
that this respect distinction was intended drawn between 
state banking facilties and facilities provided national banks. If, for 
example, community has nothing but national banks and those banks 
provide adequate banking facilities for the community and its needs 
and the people serves, new state bank branch state bank 
which will overbank the community should not permitted, for the 
basic reason that the community thereby becomes overbanked, the 
failure any bank, state national, may and ofttimes does cause the 
disastrous results and losses hereinabove set forth. the question, 
therefore, who has standing object, the words “without adequate 
banking facilities” include facilities provided both state and national 
banks and either, directly and substantially affected, has standing 
right object. Cf. also the same effect Azarewicz Liquor 
License Case, 163 459, 461, A.2d 78, 79; North Arlington 
Nat. Bank Kearny Federal Savings Loan Ass’n, Cir., 1951, 187 
F.2d 564; Joint Anti-Fascist Refugee Committee McGrath, 341 
123, 151, S.Ct. 624, L.Ed. 817. 


therefore hold that the Delaware County National Bank has 
standing this case; that proper party interest and possesses 
right attack this proposed merger; that appeal lies certiorari, 
and that certiorari lies its broadest sense. The motions quash are 
therefore dismissed. 


now come consideration the appeal its merits and 
that depends upon the interpretation §204, subd. the Banking 
Code. That section provides: state bank “may establish branch 
any place within any county contiguous the county which 
its principal place business located, the city, borough other 
community which such branch established without ade- 
quate banking facilities, or, the case merger consolidation, 
without adequate banking facilities other than incorporated institu- 
tion national banking association which party the plan 


A: 
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The argument boils down interpretation the words “other 
than”; appellant contends they mean “including” the banks involved 
the merger, while appellees contend they mean “excluding” the banks 
involved the merger. 

The Banking Board found, have seen, that the community 
was without adequate banking facilities excluding the merging institu- 
tions. 

While the Banking Code and the Department Banking Code 
have been exceptionally ably drawn, time and changing conditions 
always disclose that lengthy, minutely detailed Act never letter- 
perfect. 

Appellant contends that the purpose and intent the Act and par- 
ticularly this Section the Act was protect small rural banks 
from branch banking large city banks and consequently 204, subd. 
must have meant “without adequate banking facilties including the 
branch established the result the merger.” cannot 
read the Act. “Other than” its ordinary meaning means what 
says, “excluding” and does not mean “including,” appellant 
argues. this interpretation does not protect small rural banks from 
branch banking big city banks—a bitterly controversial subject— 
the problem can best solved the legislature, but event can 
should solved the Courts. 

therefore interpret 204, subd. the Banking Board did, 
namely, merger may approved the city, borough, other com- 
munity which such branch established without adequate 
banking facilities excluding the institutions which are party the 
plan merger. 


will not overrule reverse the Banking Board there ade- 
quate evidence support its findings fact and the proceeding free 
from error law and there has been clear abuse discretion. Cf. 
Rolling Green Golf Club Case, 374 Pa. 450, 458, A.2d 523. this 
case the Board’s findings fact were supported adequate evidence, 
and there was clear abuse discretion! and error law. 

have considered all the contentions made each the par- 
ties this case, but deem further discussion unnecessary. 


The order the Pennsylvania Banking Board dated February 


1954 affirmed; each party pay its respective costs. 


Where Board composed able and experienced experts who are dealing with technical 
questions, Court should loath find clear abuse discretion upon subject 
subjects which they are far better qualified than any Court. 
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Funds Held Satisfy Certified Checks Not 
Taxable Deposits 


important tax case Ohio has been resolved favor 
group banks. The state statute provides that there shall 
levy against “taxable deposits financial institutions.” 
Three banks which were obliged pay this tax objected 
having apply funds held satisfy outstanding certified 
checks. ruling favor the banks, the court held that such 
funds were not “deposits” under the statutory definition and 
were therefore not subject the tax. This true whether the 
drawer the holder procured the certification. First National 
Bank Cincinnati al. Peck, Supreme Court Ohio, 120 
N.E.2d 725. The opinion the court follows: 


Syllabus the Court 


When bank certifies check and concurrently with such certi- 
fication removes the exact amount such check from the deposit 
account the drawer the check and sets aside such amount sat- 
isfy such check when presented for payment, the amount removed 
from the drawer’s deposit account ceases “deposit” that term 
defined Section 5324, General Code. 

The amounts the obligations bank pay checks certified 
it, which are outstanding the day November designated the 
taxing authority, under Section 5411-1, General Code, which tax- 
able deposits financial institutions shall listed and assessed, are 
not required included the bank its report taxable deposits 
made under Section 5411-2, General Code, and the bank not required 
pay thereon the tax prescribed Sections 5328-1 and 5638-1, Gen- 
eral Code. 


Appeals from the Board Tax Appeals. 

These appeals raise the question whether amounts certified checks 
outstanding tax listing day (the date November designated under 
Section 5411-1, General Code) are taxable deposits under the pro- 
visions Sections 5324, 5328-1, 5328-2, 5406 and 5638-1, General Code. 
The tax years involved are 1947, 1948, 1949, and 1950, which was prior 
the enactment the Revised Code. 

The Tax Commissioner levied assessment tax against each 
the appellants, hereinafter called banks, for each year question upon 
all amounts set aside the bank tax days satisfy then outstand- 


NOTE—For similar decisions see Digest (Fifth Edition) §1506. 
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ing certified checks. The banks challenge the assessments the tax 
and assert that such amounts their possession tax day not 
within the definition “deposits” contained Section 5324, Gen- 
eral Code. 

Upon appeal the Board Tax Appeals also held the amounts tax- 
able but different theory. That decision was unsatisfactory the 
Tax Commissioner and consequently one appeal herein (No. 33874) 
was prosecuted the commissioner. Neither the order the commis- 
sioner nor the decision the Board Tax Appeals was satisfactory 
the banks and they also prosecuted appeal this court (No. 33873). 
The same legal question raised the two appeals. 


Cottle, Campbell, Druffel Hogan, Cincinnati, for First Nat. Bank 
Cincinnati. 


Graydon, Head Ritchey, Leslie Meek, Cincinnati, and William 


William Evatt, Columbus, and Laylin, for Central Nat. Bank 
Cleveland. 


William O’Neill, Atty. Gen., and Jack Bertsch, Columbus, for 
the Tax Commissioner. 


MIDDLETON, J.—Section 5328-1, General Code, provides: 


“All moneys, credits, investments, deposits, and other intangible 
property persons residing this state shall subject taxation,” 
with certain exceptions. (Emphasis supplied.) 

Section 5328-2, General Code, fixes the situs property for taxation, 
which subject there dispute herein. 

Section 5638-1, General Code, prescribes tax rate two mills 
the dollar with respect “deposits.” 

Section 5411-1, General Code, authorizes the Tax Commissioner 
Evatt, Columbus, for Fifth Third Union Trust Co. 
before December fix the “tax day,” the day between No- 
vember and November “as which the deposits finan- 
cial institutions shall listed and assessed.” Under Section 5725.05, 
Revised Code, tax day fixed the Board Tax Appeals. 

Section 5411-2, General Code, provides: 

“The report each financial institution made pursuant section 
5411 the General Code shall also show the aggregate balances the 
taxable deposits its depositors, each county which the institu- 
tion maintained office offices for the receipt deposits, the 
end business the day fixed the board tax appeals pursuant 
section 5411-1 the General Code.” (Emphasis supplied.) This 
section also requires the financial institution report the names and 
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addresses all depositors whose deposits were wholly withdrawn be- 
tween the November tax day and the date which notice the fixing 
thereof was received, such notice was received, then between 
the day fixed and January next, together with the amount tax- 
able deposits each such depositor the day fixed. 


Section 5412, General Code, requires the Tax Commissioner, upon 
receiving the report provided for Section 5411-2, ascertain and 
assess the various items covered the report, including “the amount 
taxable deposits such institutions each county.” then pro- 
vides, “such amounts shall assessed the name such financial 
institution excepting that the amounts taxable deposits wholly 
withdrawn from each such institution within the times mentioned 
section 5411-2 the General Code and separately set forth such 
report shall subtracted from the amount taxable deposits 
assessed and separately assessed the names such respective de- 
positors.” 


Section 5673-2, General Code, provides that financial institution 
required pay “the taxes assessed upon its deposit accounts, tax- 
able property its depositors may, upon receipt notice the 
day fixed for the listing such deposits, charge the amount thereof 
and deduct the same from the deposit each depositor, for 
reimbursement the taxes payable, with legal interest.” 


Overshadowing and affecting all the foregoing statutes Section 
5324 which defines “deposits.” That section the chapter entitled 
“Definitions,” and its provisions are applicable, unless otherwise stated, 
the entire portion the Code designated “Title Taxation,” 
which all the above sections are found. 


Section 5324, General Code, reads full: 


“The term ‘deposits’ used, includes every deposit which the 
person owning, holding trust, having the beneficial interest therein 
entitled withdraw money, whether demand not, and 
whether evidenced commercial checking account, certificate 
deposit, savings account certificates running other withdraw- 
able stock, otherwise, excepting (1) unearned premiums and sur- 
render values under policies insurance, and (2) such deposits finan- 
cial institutions outside this state yield annual income way 
interest dividends excess four per centum the principal sum 
withdrawable.” 


Are the amounts held banks satisfy certified checks “deposits”? 
are here dealing with tax statutes and statutory definition. All 
authorities and decisions must scrutinized with that fact mind. 
studying Section 5324 once observe that the term, “deposits,” 
defined using the same word the definition. “The term ‘deposits’ 
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includes every deposit.” The import this would seem that 
unusual strained construction placed upon the term. The 
business transactions. But the definition then states that the deposit 
must one which withdrawable money the person owning, 
holding trust having the beneficial interest therein. Under the 
agreed statements fact, the amount certified check charged 
the account the drawer and removed from his deposit. 
longer has any control over that amount money. fact, should 
officer employee bank upon certification check fail forthwith 
charge the amount the check against the account the drawer, 
subject fine and imprisonment under Section 710-173, General 
Code. When the holder the check procures the certification, the 
drawer far removed from the transaction that under Section 8293, 
General Code, longer liable the check. The bank becomes 
primarily liable. 


That the amount check when certified completely withdrawn 
from the deposit the drawer recognized Blake Hamilton Dime 
Savings Bank Co., Ohio St. 189, N.E. 73, L.R.A., 290, 
128 Am.St.Rep. 684. 


manifest that after certification the drawer the check does 
not have the amount covered the check deposit subject his 
withdrawal. That amount longer “deposit” under the definition 
contained Section 5324, General Code, and with respect that 
amount the drawer the check longer depositor. This true 
whether the drawer holder the check procures the certification. 
follows that the amount held bank tax day redeem 
certified check not taxable upon the theory advanced the Board 
Tax Appeals. 


the amount, held, taxable the theory adopted the Tax 
Commissioner, which that the amount set aside bank satisfy 
and secure payment certified check deposit; that the holder 
the check the owner the deposit; that the statutory requirements 
for taxing the amount are thus satisfied; and that the bank must, there- 
fore, include the amount its tax return and pay the tax thereon? 
This theory the Tax Commissioner vulnerable several particulars. 


should first observed that under the statutes the incidence 
the tax upon the depositor, not the bank. stated Judge 
Williams the opinion Merchants Mechanics Federal Savings 
Loan Assn. Evatt, Ohio St., 457, 467, N.E.2d 831, 836, 135 
A.L.R. 1474: 


“The intent the state statutes make the financial institution 
the collector the tax deposits. the tax assessed the 
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name the depositee. Thus the credit which taxed and 
the creditor, that is, the depositor, required ultimately bear the 
burden. The fact that the depositee may elect not pass the charge 
on, often the case, cannot affect the legal rights the parties.” 

There indication legislative intent require banks report 
and pay tax any amounts “deposits” under circumstances such 
that the tax paid can not passed depositor. the con- 
trary, the intent avoid such result indicated the provisions 
Section 5412, General Code, which require bank report only “tax- 
able deposits” and then carefully relieve the bank from any duty pay 
tax amounts deposits tax day but withdrawn between that 
day and the date which the bank received notice the tax day. 

are not here concerned with any action which may taken 
the state pursue individuals and collect taxes from them. 
are concerned only with the extent the duty bank return and 
pay taxes the “deposits” individuals which were the bank 
the November tax day. depositor draws out his money and carries 
his pocket, his checks are certified remove the amounts 
thereof from his deposit account, the holder certified check 
should hold and wrongfully fail report for taxation, problem 
tax enforcement against individual would arise, but such prob- 
lem before this court. there any flaw the statutes with respect 
taxing money the amounts money the hands financial 
institutions, the General Assembly and not the courts must make any 
desired legislative change. 

Does the mere holder certified check become “depositor” 
under the definition set out Section 5324? The question should answer 
itself. has opened account the bank, has made deposit 
the usual and commercial understanding that term. This true 
even with respect the payee other holder who procures the certifi- 
cation. Furthermore, the holder tax day may several times re- 
moved, endorsement, from the one who procured the certification. 
The bank has means identifying the holder tax day. The 
bank, certifying the check, has become liable for the full amount 
the check the one who presents for payment. There money 
the hands the bank credit under its control against which 
can assert lien for any tax might pay. There nothing the 
statutes which permits the bank deduct the tax from the amount 
the certified check when presented for payment. Although the 
holder can demand payment the check will and his demand must 
satisfied, still does not qualify depositor the usual and 
ordinary sense. 

that term used Section 5324, evidencing amount withdrawable 
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the holder demand. Certificates deposit are recognized type 
evidence money deposited and are essence receipts issued the 
depositors. They are not negotiable instruments and find reason- 
able ground for classifying certified checks such. 

Since the issues these cases arise under particular statutes 
Ohio, not generally enacted other states, not surprising that 
authorities exactly point are not found. Two cases are such 
merit citation: 

Franklin Trust Co. Philadelphia City Philadelphia, 111 
Pa.Super. 158, 169 452, 453, the city required the bank deposit 
bonds and securities with it, guarantee the city’s funds 
deposited with account for and pay over and 
deliver the same when the same shall 

the course its business, the city came into possession cer- 
tified check, accompanying proposal furnish street signs for the 
city, guarantee the good faith the bidder. The check was drawn 
the Franklin Trust Company but had not been endorsed deposited 
presented for payment when the bank closed its doors and its prop- 
erty and assets were taken over the secretary banking. 

The court held that the certified check was not deposit the 
city, and was not guaranteed the bonds and securities held 
guarantee its deposits. 

Lloyd Butler County State Bank, 122 Kan. 835, 253 906, 
A.L.R. 1030, the question arose whether the holder certified 
check was depositor entitled paid from the guaranteed fund 
protect the bank’s depositors when the bank failed. 

the opinion that case, 122 Kan. page 836, 253 page 
907, the following comment appears: 


certified check effect accepted bill exchange drawn 
against deposit. Its amount withdrawn from the deposit the 
drawer, which diminished that extent, and the bank becomes 
liable the holder the check. While the bank’s responsibility him 
much the same though held certificate deposit, the relation 
between them debtor and creditor still more analagous the situ- 
ation that regard created the bank’s acceptance bill ex- 
change. The holder certified check which payable presenta- 
tion may refrain for considerable period from asking payment, but 
does not thereby become one the class was the intention the 
Legislature protect the guaranty fund. has made deposit. 
merely creditor who has delayed presenting his 
sis supplied.) 

disapprove the theory adopted the Tax Commissioner and 
his finding and order. 
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our conclusion that amounts set aside bank the desig- 
nated November tax day redeem and satisfy the bank’s obligations 
created certifying checks are not “deposits” defined Section 
5324, General Code; that the bank not required include such 
amounts its report taxable deposits; and that the bank not 
required pay tax thereon. 

The order the Tax Commissioner disapproved and the decision 
the Board Tax Appeals reversed. Decision reversed. 


TAFT, HART, ZIMMERMAN, STEWART and LAMNECK, JJ., 
concur. 


Bank Holding Conditional Sales Contract 
Prevails Over Holder Trust Receipt 


California court has recently passed the question 
ownership automobile where bank had financed the pur- 
chase and taken assignment the conditional sales 
contract while the same time finance company claimed 
security interest the car virtue trust receipt held 
from the car dealer under flooring arrangement. The court 
held that even though the finance company had filed public no- 
tice the interest held the automobile under its trust re- 
ceipt, the bank was the owner the car. reasoned that un- 
der the Uniform Trust Receipts Act, the bank was innocent 
purchaser instrument (the conditional sales contract) 
such form common practice “purchased and sold 
negotiable.” other words, the terms the Act not pro- 
tect entruster under flooring plan, fact the trustee 
sells the subject the trust receipt innocent purchaser. 
Citizens National Trust Savings Bank Los Angeles 
Beverly Finance Company, Superior Court California, Ap- 
pellate Division, 273 The opinion the court 
follows: 


PATROSSO, J.—This controversy involves the title 1949 Olds- 
mobile. Car Leasing America, Inc. [hereafter referred “CLA” 
“trustee”], used car dealer, with whose nefarious machinations this 


similar decisions see Digest (Fifth Edition) §1562. 
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court has had occasion become quite familiar, being desirous ac- 
quiring the car question from its then owner, secured the necessary 
financing from the defendant for the purchase thereof. This took the 
form trust receipt transaction, whereby defendant took title the 
vehicle endorsement the certificate ownership, and en- 
trusted possession thereof CLA under the terms trust receipt, 
which provided that CLA was authorized sell the same “for cash 
terms approved writing advance the entruster for not less 
than the amount due entruster ($1440.00).” The car was then placed 
CLA’s sales lot for sale, where remained until the events hereinafter 
referred to. 


December 15, 1951 CLA, acting through its sales manager, Mr. 
Coker, sold purported sell the vehicle one Harris, bookkeeper 
accountant for CLA. this end CLA, acting through Coker, exe- 
cuted conditional sales contract with Harris, whereby the latter agreed 
purchase the car for $2440.94, payable monthly installments, and 
which contract recited that the purchaser had made cash down pay- 
ment $700. Thereupon Coker and Harris called the plaintiff bank, 
where Harris made application for and was granted loan the 
amount $1532.88, being the unpaid balance due under the conditional 
sales contract, less the time price differential financing charge 
$138.06. may noted here that the application for credit which Har- 
ris made the bank did not disclose the fact that was employee 
CLA, and likewise appears, although unknown the bank, that, 
contrary the recital the contract, Harris had paid nothing ac- 
count the purchase price. The bank thereupon issued its cashier’s 
check for $1532.88 CLA, and the latter assigned the conditional sales 
contract the bank. the terms the assignment, CLA guaranteed 
the due and punctual payment all sums due become due under 
the contract, and warranted that the title the automobile was it; 
that had the right make the assignment, and that the vehicle was 
free from encumbrance. Needless say, CLA did not pay defendant 
any part the amount due under the trust receipt. After the sale 
Harris the car was upon CLA’s lot but the evidence conflicting 
whether thereafter continued offered for sale whether its pres- 
ence upon the lot was due solely the fact that Harris parked there 
during the day. later date and while the car was upon the lot, 
result some process, the nature which does not appear, marshal 
was placed charge, following which defendant obtained possession 
the automobile, which precipitated this action plaintiff recover the 
same its value; the purchaser, Harris, the meantime having de- 
faulted under the terms his contract. 

Defendant challenges the court’s finding that plaintiff the owner 
the vehicle upon two grounds: (1) that both the purchaser and the plain- 
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tiff bank had notice defendant’s security interest and hence took sub- 
ject thereto; and (2) whether the bank did did not possess such 
knowledge, Harris was not bona fide purchaser the automobile, 
under the doctrine announced California Standard Finance Corp. 
Riverside Finance Co., 1931, 111 Cal.App. 151, 160, 295 555, 
rights the vehicle are greater than his. 

the outset, observe that the problem here presented 
resolved the provisions the Uniform Trust Receipts Act, adopted 
California 1935, and now sections 3012 3016.16, inclusive, our 
Civil Code. emphasize this because the fact that our research has 
revealed decisions both within and without this State, involving trust 
receipt transactions wherein the courts have overlooked ignored and 
some instances misconceived the provisions this enactment. Nor 
this surprising, for the statute far from model perspicuity and its 
nebulous language, unless carefully read and analyzed, readily sus- 
ceptible erroneous inferences. For example, Peoples Finance 
Thrift Co. Bowman, 1943 Cal.App.2d 729, 137 729, where the 
controversy was between entruster Pontiac automobile (de- 
which had been sold the trustee, and the plaintiff who was 
entruster under trust receipt covering Plymouth, which had been 
received the trustee part payment for the Pontiac, the court, 
while reaching the correct result, quoted and seemingly erroneously as- 
sumed that the case was governed section 3016.-6, which defines the 
rights entruster against third persons with respect the pro- 
ceeds goods, instruments and documents the possession owing 
the trustee. And the discussion this case occasioned the Supreme 
Court Indiana make the same erroneous assumption case in- 
volving the right conditional sales contracts covering automobiles en- 
trusted the plaintiff between and assignee such contracts 
who purchased the same from the trustee. Universal Credit Co. Citi- 
zens State Bank, 1945, 224 Ind. N.E.2d 28, 168 A.L.R. 352. 

find unnecessary consider defendant’s contention that Har- 
ris was not bona fide purchaser good faith, for, were conceded 
that was not, this would not compel the conclusion that the judgment 
favor the plaintiff bank erroneous. For reasons which will here- 
after appear, the case California Standard Finance Corp. Riverside 
Finance Co., supra, relied upon defendant support its contention 
the contrary, not applicable. That case did not involve trust 
receipt transaction, and the time its decision (1931), the Uniform 
Trust Receipts Act had not been adopted California. 

turn our attention then defendant’s contention that the evi- 
dence compels the conclusion that the plaintiff bank had knowledge, 
the time acquired the conditional sales contract from CLA, de- 
fendant’s security interest. The basis for this contention that, prior 
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the time the transaction here, Mr. Holland, the bank’s officer who 
handled it, knew that some CLA’s cars were “floored” with defendant; 
and that, apparently, for the purpose ascertaining the reliability 
CLA, Mr. Holland made inquiry defendant its experience with 
that concern and was informed that its dealings with CLA for about 
year defendant had had trouble. There evidence the record, 
however, that when the bank acquired the contract covering the automo- 
bile question, had any knowledge defendant’s interest therein, 
and Mr. Holland’s testimony the effect that did not. Mere 
knowledge the bank that defendant had “floored” cars with CLA 
was not sufficient put upon inquiry the title the automo- 
bile. Commercial Credit Co. Barney Motor Co., 1938, Cal.2d 718, 
721, P.2d 1181; Peoples Finance Thrift Co. Bowman, 1943, 
Cal.App.2d 729, 737, 137 P.2d 729. Therefore, the evidence was such 
warrant the trial court concluding, seemingly did, that the 
plaintiff bank was without notice defendant’s interest the auto- 
mobile. 


Thus are brought the decisive question: What are the respec- 
tive rights, under trust receipt, entruster automobile and 
bank which, without notice the entruster’s interest, finances the pur- 
chase thereof third party from the trustee and connection with 
which takes assignment the conditional sales contract from 
the latter? 


the terms Civil Code section 3016.3, provided that en- 
truster who has filed required the act—as did the defendant here 
“his security interest documents goods against all per- 
sons” except provided sections 3016.4, 3016.5, 3016.6, 3016.7, 3016.10 
and 3016.11. The case here, within any the exceptions the gen- 
eral rule conferring priority upon the entruster, must fall within that set 
forth section 3016.5 (the counterpart section the Uniform 
Trust Receipts Act, U.L.A. pp. 303-305) which insofar material 
here reads follows: 

(1) ... (a) Nothing this chapter shall limit the rights purchasers 
good faith and for value from the trustee negotiable instruments 
negotiable documents, and taking from the trustee for 
value, good faith, and transfer the customary manner instru- 
ments such form are common practice purchased and sold 
negotiable, shall hold such instruments free the entruster’s interest; 
and filing under this chapter shall not deemed constitute notice 
the entruster’s interest purchasers good faith and for value 
such documents instruments, other than transferees bulk. 

“(b) The entrusting (directly, agent, through the interven- 
tion third person) goods, documents instruments 
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entruster trustee, under trust receipt transaction transaction 
falling within section 3015 this chapter [shall] equivalent the 
like entrusting any documents instruments which the trustee may 
procure substitution, which represent the same goods instru- 
ments the proceeds thereof, and which the trustee negotiates 
purchaser good faith and for value.” 


Thus, under (a), purchasers “taking from the trustee, for value, 
good faith, and transfer the customary manner instruments such 
form are common practice purchased and sold negotiable, 
shall hold such instruments free the entruster’s interest,” and under 
subdivision (b), although the original subject the entrustment was 
“goods” rather than “instruments” “documents,” the entrustment 
shall demed encompass “any documents instruments which the 
trustee may procure substitution, which represent the same goods 
the proceeds thereof, and which the trustee negotiates pur- 
chaser good faith and for value.” 

Here clear that the conditional sales contract between CLA and 
Harris was procured the trustee substitution for represents the 
same goods (the Oldsmobile) the proceeds thereof, and remains 
determine (1) whether plaintiff was “purchaser” for value the 
contract, and (2) was instrument such form common 
practice purchased and sold negotiable. 


the first question, Code section defining “pur- 
chase,” reads follows: ‘Purchase’ means taking sale, conditional 
sale, lease, mortgage, pledge, legal equitable,” and subdivision (11) 
the same section defines “purchaser” “any person taking pur- 
chase,” while subdivision (15) thereof defines “value” “any considera- 
tion sufficient support simple contract.” the evidence 
without dispute that the bank purchased the contract from the trustee 
(CLA) consideration the payment the latter $1532.88, and 
hence clear that the bank clearly answers the definition pur- 
chaser for value. 


Passing the second, does conditional sales contract auto- 
mobile wherein the seller dealer automobiles come within the 
statutory description instrument such form common prac- 
tice purchased and sold negotiable? are the view that 
does. The practice banks and finance companies financing the 
retail sale new and used automobiles the manner followed here, 
and whereby the financing institution acquires purchase from the 
dealer the conditional sales contract, general constitute 
matter general knowledge which this court may take judicial notice, 
and, consequence, equally apparent that such contracts “are 
common practice purchased and sold negotiable.” Canandaigua 
Nat. Bank Trust Co. Commercial Credit Corp., Superior Court, 
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1953, 204 Misc. 946, 126 N.Y.S.2d 316, 319, distinguishing General 
tors Acceptance Corp. Associates Discount Corp., Mun.Ct.1942, 
972, reversed other grounds 267 App.Div. 1032, N.Y.S.2d 
242, and Corp. Colonial Discount Co., City Court, 1938, 169 
711, N.Y.S.2d 65. 

the Canandaigua Nat. Bank Trust Co. case, last cited, which 
factually strikingly similar the case bar, the court, 126 
page 319, says: 

“Paragraph (b) the same subdivision [N.Y. Personal Property 
Law, McK. Consol.Laws 41, 58-a, subd. the counterpart sec- 
tion the Uniform Trust Receipts Act and Civil Code section 
3016.5 quoted supra] expressly includes such purchasers good faith 
and for value, those who acquire documents instruments which have 
been received the trustee substitution for the goods originally 
entrusted. Under this section the plaintiff was purchaser good faith 
and for value from the trustee. entitled the protection afforded 
provided that acquiring the note and conditional sales contract 
became (1) purchaser negotiable instruments; (2) purchaser 
negotiable documents; (3) purchaser taking ‘by transfer the 
customary manner instruments such form are common practice 
purchased and sold negotiable.’ (Italics 


And continuing, the court, 126 N.Y.S.2d page 320, says: 

“It the common practice for banks and finance companies 
finance the retail sale automobiles taking assignments from the 
dealer conditional sales contracts and notes. This was the practice 
the plaintiff the present case. Such contracts and notes the form 
here used are purchased and sold negotiable, and the plaintiff 
acquired the same the customary manner and the ordinary course 
business good faith and for value, and comes within the protec- 
tion Personal Property Law, 58-a, Subd. and holds its title free 
from the entruster’s interest. 

“The conclusion reached accord with the decisions prior the 
adoption the Uniform Trust Receipts Law, holding that the purchaser 
conditional sales contract and note from the trustee, took title free 
from any rights the entruster the theory estoppel. Tharp 
San Joaquin Valley Securities Co., Cal. App.2d 20, P.2d 230; Com- 
mercial Credit Co. Barney Motor Co., Cal.2d 718, P.2d 1181. 
Such conclusion also seems most likely carry out the intent and pur- 
pose Personal Property Law, §58-j, which requires the statute 
interpreted effectuate its general purpose and make uniform 
the law the states which enacted it.” 

the same effect North American Acceptance Corp. Northerr 
Illinois Corp., 1952, 347 89, 106 N.E.2d 197. There, 
judgment favor the entruster was affirmed because the absence 
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proof that the purchaser the conditional sales contract from the 
trustee parted with any value acquiring the same. 

Security-First Nat. Bank Taylor, 1954, 123 Cal.App.2d 380, 
266 914, which involved controversy between entruster 
automobiles and the bank which financed the purchase thereof and 
secured assignment the conditional sales contracts from CLA 
here, the court reached the same ultimate conclusion have this 
case, although reference made the opinion Civil Code section 
3016.5, and the court seemingly considered the bank purchaser 
the automobiles. However, the course its opinion, discussing 
General Motors Acceptance Corp. Associates Discount Corp., Mun. 
Ct., N.Y.S.2d 972, supra, the court makes this statement, 123 
Cal.App.2d page 388, 266 P.2d page 919: “It thus seen that the 
General Motors Acceptance Corporation case holds merely the gen- 
eral law: The holder such contract conditional sale which not 
negotiable assignee thereof who stands the shoes the assignor; 
takes only such rights the assignor had and subject the same 
defenses he.” 

stating, however, apparent that the court did not have 
mind Civil Code section 3016.5(1) (a) and (b), which, have seen, 
applicable here, and hence was seemingly unaware that its provisions 
are not restricted negotiable instruments but comprehend well 
such “are common practice purchased and sold negotiable.” 
also evident that the court’s attention was not called Canan- 
daigua Nat. Bank Trust Co. Commercial Credit Corp., 204 Misc. 
946, 126 N.Y.S.2d 316, 319, supra, which effectively overrules what was 
said General Motors Acceptance Corp. Associates Discount Corp. 
the effect that such conditional sales contracts not answer this 
description. 

Insofar the opinion this court People Taylor, CRA 2983, 
undertakes declare that the rights bank financing the purchase 
automobile the manner herein described, and which connec- 
tion therewith, without notice the entruster’s interest therein, for 
value acquires the contract conditional sale, are subordinate the 
rights the entruster the purchaser the automobile not “buyer 
the ordinary course trade” defined Civil Code section 
erroneous and disapproved. 

There being sufficient evidence warrant the conclusion that the 
plaintiff bank was without notice the entruster’s interest, and being 
undisputed that parted with value acquiring the conditional sales 
contract covering the automobile question, the trial court correctly 
determined that the plaintiff’s rights were superior those the 
defendant, and the judgment accordingly affirmed. 


STEVENS, J., concurs. SHAW, J., concurs the judgment. 
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TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Trustee Given Discretion Apportion Stock Dividends 


Hopkins Cleveland Trust Company, Ohio Court Appeals, June 23, 1954 


rather unusual apportionment case has been decided Ohio. De- 
cedent’s will provided that corporate trustee could apportion dividends 
“as may seem just and equitable” provided the co-trustee approved 
such apportionment. When the trust company asked the court how 
certain stock dividends should allocated, the court ruled that was 
entirely the discretion the trustee and that the needs the 
life beneficiaries should considered reaching decision what 
was just and equitable. 


Savings Accounts Trust Are Not Estate Assets 


Whittington Whittington, Court Appeals Maryland, June 23, 1954 


widow elected take action against her deceased husband’s will. 
doing this she sought establish that four savings accounts opened 
decedent trust for two sons were invalid and, even valid, consti- 
tuted fraud the widow’s marital rights. ruling against the widow 
the court held that the “in trust” form the passbooks created pre- 
sumption that trusts were intended and this presumption had not 
been rebutted the widow. 


Stock Certificate Found Safe Deposit Box Not Transferred 


Estate Davis, Ohio Court Appeals, May 12, 1954 


When decedent’s wife died, his administrator claimed stock certifi- 
cate her safe deposit box was part the husband’s estate. Stapled 
the certificate was piece paper which purported assign- 
ment. contained the signatures the husband and witness, but 
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description identifying the stock. Under these circumstances the court 


could not find sufficient evidence that delivery the certificate had 
been made and therefore ruled there had not been gift the wife. 


Estate Attorney Allowed Extraordinary Legal Fee $10,000 


Estate Blair, California District Court Appeals, 127 184 


attorney spent considerable amount time preparing for 
eminent domain trial behalf certain estate. Even though the 
trial did not take place because the county made offer for estate 
property price accepted the probate court, the court allowed 
the attorney $10,000 extraordinary legal fees for his work. 


Proof Insufficient Establish Gift 


Williams Wismuth, Appellate Court, March 26, 1954 


When decedent’s administrators were collecting estate assets they 
found his fiancee held certain stocks and cashier’s checks which she 
claimed decedent had given her. trial the facts was found that 
decedent said was giving the stocks and checks his fiancee but then 
put them back his desk. When died she opened the desk and took 
them. The court, pointing out that evidence what dead person 
said about making gift must carefully considered because was 
hard disprove, held that the fiancee had not sustained the burden 
proving the gift. 


Site Corporation Right Administer Shares 


Albuquerque National Bank Citizens National Bank Albilene, United 
States Circuit Court Appeals, Fifth Circuit, June 1954 


case where two banks different states were contending for the 
tight administer estate assets consisting corporate shares, the Fed- 
eral Court Appeals the Fifth Circuit decided the right belonged 
the estate representative the state where the corporation was organ- 
ized rather than the state where the share certificates were located which 
was also decedent’s residence. 
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TAX DECISIONS 


Digest current decisions pertaining the law taxes banks, 
trusts, estates and gifts 


Funds Formerly Deposit Bank Not Taxable Despite 
Vesting Order 


Estate Joachim, United States Tax Court No. 106 


Pursuant court order funds representing the remainder interest 
trust belonging nonresident alien were paid the New York 
City Treasury which deposited them bank until they could 
claimed. Later they were paid over the Alien Property Custodian 
under vesting order, and still later were paid the alien’s heir. The 
court held that despite the vesting the funds they were not taxable 
because they qualified under Internal Revenue Code Section 
which exempts from federal estate tax “moneys deposited with any per- 
son carrying the banking business for nonresident who 
was not engaged business the United States the time his 
death.” 


Oil and Gas Interests Not Taxable State Where Wells 
Are Located 


Denver National Bank State Commission Revenue and Taxation 
Kansas, Kansas Supreme Court, July 1954 


The Kansas Supreme Court has ruled that working interests oil 
and gas wells located Kansas and belonging deceased resident 
Colorado and not subject the Kansas inheritance tax since such in- 
terests are intangible personal property and such are taxable under 
reciprocal agreement Colorado. 


Revenue Service Asks Requests Made for Rulings 


The Internal Revenue Service has decided not issue rulings 
matters substance which are changed the new Code until the new 
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Regulations have been written. The Commissioner has therefore re- 
quested taxpayers not ask for rulings until the Regulations have been 


issued. 


Gold Coin Not Taxable State Residence 


Opinion Attorney General North Carolina, dated July 15, 1954 


The Attorney General North Carolina has ruled that there 
state inheritance tax gold coin belonging deceased resident but 
located safe deposit box Mexico. Under Mexican law the coin 
could not removed from the country and could only sold the 
open market. This tax ruling was based the doctrine set forth the 
United States Supreme Court that violation the Fourteenth 
Amendment for state deceased resident tax tangible personal 
property transferred will where such property located another 
state. (Frick Pennsylvania, 268 U.S. 473.) 


Insurance Proceeds Subject Creditors’ Claims But Not Tax 


Estate Walter Beall, Pennsylvania Orphans’ Court, 102 Pittsburgh 
Legal 281, July 29, 1954 


case which will perhaps set important legal precedent for the future 
has been decided Pennsylvania court. Where decedent made his 
estate the beneficiary his National Service Life Insurance the court 
ruled that although the insurance proceeds were subject creditor’s 
claims and estate administration expenses, they were not subject the 
Pennsylvania estate tax. 


Allocation Tax Co-owned Bonds 


recent Revenue Ruling deals with the tax effect registering 
Series Savings Bonds the names co-owners. The spread between 
the cost the bonds and the redemption value is, course, taxable 
interest. bonds are registered the names two more persons 
only one whom paid for the bonds, the entire interest taxable 
the person making the payment. all co-owners paid for the bonds, 
however, the interest taxable them proportion the amount 
paid each. 


BANKING BRIEFS 


FICTITIOUS PAYEE ACT DOES NOT PROTECT 
FRAUDULENT AGENTS 


fraudulent employee California operated scheme swindle 
his employer forging company checks. When detected the employee 
tried avoid liability claiming protection under the Fictitious Payee 
Act. The court ruled that this Act was intended protect banks, not 
unscrupulous employees who forge endorsements checks instead 
delivering them the payees. See Acme Paper Company Goffstein, 
California District Court Appeals, 270 505. 


TIE-IN INSURANCE DEALS PROHIBITED 


The Justice Department recently obtained consent judgment 
against lending institution which made practice require borrow- 
ers purchase hazard insurance from specified agent condition 
for getting mortgage loans. consent judgment will provide adequate 
precedent enable the Department move against other companies 
operating similar tie-in deals. 


BONDS AND NOTES HELD EQUAL 


recent Louisiana case held part that “The words ‘bonds’ and 
‘notes’ have been used interchangeably the business world and 
distinction exists matter law for the reason that the essence 
each pay certain sum the bearer.” See Miller al. Greater 
Baton Rouge Port Commission, Supreme Court Louisiana, 
So.2d 387. 
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Modernizing the 


Accounting System 


the 
Medium Sized Bank 


Burnett Lapham 


Cashier, Commercial National Bank, 
Latrobe, Penn. 


This book detailed study the accounting prob- 
lems country banks. 


After thorough study and investigation Mr. Lapham 
has prepared report recommending modern account- 
ing system especially adapted the requirements 
banks with approximately $5,000,000 total resources. 

explains with many illustrations just how such 
system could set gradually and without disrupting 
old plans; describes the new accounting machines 
which are best adapted for the job and shows just what 
such system would accomplish saving both time and 
money. 

The book contains exhibits which illustrate just how 
the system should set and administered. 


Bankers Publishing Company 
465 Main Street, Cambridge 42, Mass. 


Send copy Modernizing the Accounting 
System the Medium Sized Bank. meets 
with approval will mail you within five 
days. Otherwise may return within five days 
and pay nothing. 


MAIL THIS HANDY 
COUPON TODAY 


dag 
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INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Business Outlook 


any extreme change 
the international situation, 
either toward intensification the 
cold war important progress to- 
ward disarmament, the immediate 
outlook for the economy one 
stability, according William 
Biggs the Bank New York. 
the other hand, observes, 
there are visibie factors the 
horizon which would make the re- 
covery dynamic. 


Mr. Biggs feels that the Federal 
budget will have mildly inflation- 
ary impact 1955, contrast 
the deflationary impact 1954. 
While cash outgo the Federal 
Government for the first six months 
1955 not expected vary 
much from the level such out- 
lays the like period 1954, 
anticipated that Treasury cash re- 
ceipts may drop much $2.5 
billion more. The first six months 
1955 will witness the combined 
impact the elimination the 
excess profits tax, the effect 
lower corporate earnings re- 
ceipts from the regular corporation 
tax, well part the effect 
lower rates, new exemptions, and 
lower incomes personal tax re- 
ceipts. 


the absence some radical 
change the international picture 
business psychology, Mr. Biggs 
anticipates that most the inven- 
tory liquidation now behind us. 
the twelve months ended June 


30, 1953 inventory accumulation 
was taking place rate nearly 
billion annually. contrasted 
this, the year ended Septem- 
ber 30, 1954, business inventories 
declined over billion. While this 
swing from inventory accumula- 
tion inventory liquidation had 
serious deflationary effect 1954, 
1955. matter fact, the pos- 
sibility exists that period 
moderate accumuiation pros- 
pect. Also considered the 
higher rate new defense orders 
the Government. This rate was 
extremely low the fiscal year 
ended June 30th, 1954 and has 
been stepped substantially. 
course, these orders will not re- 
flected production for some time. 


The substantial decline Fed- 
eral Government expenditures 
1954 was offset, part, in- 
creased State and local govern- 
ment expenditures rate gain 
more than billion per annum 
—which has been the experience 
the postwar period. Mr. Biggs 
finds basis for assuming that 
smaller increase will witnessed 
1955. And should there any 
realization the vast highway 
construction program now under 
discussion, substantial increase 
expenditures State and local 
governments could expected. 

the debit side, there may 
some further reduction business 
tained high level $28.4 billion 
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1953. decline 6.7 per cent, 
roughly $1.7 billion, estimated 
for 1954. However, due the 
pressure lower earnings and ex- 
cess capacity, the reduction 
capital expenditures 1955 may 
much per cent below 
the 1954 level. Nevertheless, over 
the long run, obsolescence and 
population increase should have 
stimulating effect. this connec- 
tion, Mr. Biggs points visible 
signs new cycle demand 
from the public utility industry. 
Because these factors, well 
the strong pressure high labor 
costs and new developments result- 
ing from research, does not ex- 
pect that the current and antici- 
pated decline these expenditures 
will extended. 


far construction con- 
cerned, Mr. Biggs believes that the 
strength residential building 
recent months, stimulated 
liberalized financing arrangements, 
likely continue. antici- 
pates that there will enough 
increase private residential 
construction and commercial con- 
struction offset any decline 
business capital outlays. 


“One the things that the de- 
cline business during the last 
months should have taught us,” 
remarks the Bank New York 
economist, “is that the great ‘must’ 
for any political party full 
employment policy. Many 
suspected this, but only seeing 
believing. Certainly with un- 
employment goal set even lower 
than the per cent the employed 
set Senator Douglas, there 
doubt about the fact that this ad- 
ministration has adopted this par- 
ticular philosophy with real con- 
viction.” 


Savings Bank Branches 


Savings banks are now facing 
crisis, declares Walter Hess, re- 
tiring president the Savings 
Banks Association New York 
State. points out that people 
our cities and villages are mov- 
ing the suburbs and that the last 
census showed that the population 
the suburban areas New York 
State increased more than one 
million persons. And while this 
trend the suburbs accelerat- 
ing, the savings banks are the only 
substantial type financial insti- 
tution which are prohibited, 
law, from having suburban 
branches. the other hand, com- 
mercial banks and savings and loan 
associations 
branches. 

Mr. Hess states that the New 
York State Legislature has been 
bombarded pleas, behalf 
small commercial banks, op- 
position the enactment legis- 
lation which would permit savings 
bank branch banking. “They ar- 
gue,” says, “that the issue 
independent bank survival and 
that the savings bank expansion 
the suburbs will sound the death- 
knell the community bank.” 
this connection, Mr. Hess calls at- 
tention the banking facilities 
new suburban communities, “which 
were just vacant fields ten years 
ago.” will discovered, re- 
marks, that these areas are being 
served many branches large 
chain commercial banks and not 
small independent banks. will 
also found, observes, that 
many small, independent banks 
have found advisable merge 
with their larger competitors. 

“The conclusion obvious,” 
states. “Our real opponents this 
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controversy are the large chain 
commercial banks, with suburban 
branches. They already have 237 
out-of-town branches. have 

There will continuing smoke 
and fire this branch-banking 
battle until some suitable modus 
vivendi evolved. 


Interest Rates 


The best time borrow long- 
term money when business 
slow and the Federal Reserve has 
full-scale easy money policy 
force, states Norris Johnson, 
assistant vice-president the Na- 
tional City Bank New York. 
“The year 1954 fits this book,” 
comments, “and many corporations 
have been taking full advantage 
this favorable opportunity, not 
mention the States and munici- 
palities and the mortgage market.” 
the other hand, points out 
that the Federal Treasury has de- 
liberately been passing the op- 
portunity fund the debt cheaply. 
has been acting the principle 
that correcting the structure the 
public debt minimum cost less 
important than giving maximum 
encouragement capital invest- 
ment and letting the whole flow 
long-term funds seek other outlets. 


Mr. Johnson the opinion 
that the lowest interest rates the 
Twentieth Century are behind us. 
The combination vigorous 
easy money policy the Federal 
Reserve, policy total absti- 
nence from the long-term market 
the Treasury, plus ten per 
cent drop short-term business 
borrowings from the banks, are 
outlined the factors that have 
resulted per cent long-term 
money for prime corporate names. 
“At the per cent level,” the Na- 
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tional City Bank officer remarks, 
“the bull market 
seemed run out gas. Even the 
injection $200 million addi- 
reserves into the 
banking system June found the 
bond market unresponsive.” 

Mr. Norris cites 1954 ex- 
ample the way the economy can 
absorb credit “when the valves are 
opened wide.” What kept interest 
rates from falling even more than 
they did was the elasticity the 
supply mortgages, municipal 
and corporate securities. Federal 
economic policy, declares, pro- 
vided the loan funds encourage 
full utilization the work force 
and the national product. How- 
ever, the bond market levelled out 
borrowers came forward large 
numbers, drawing upon the credit 
supply. 

“Barring contingencies now un- 
foreseen,” concludes Mr. Norris, “it 
hard visualize collapse the 
demand for credit. not think 
that overabundant national sav- 
ings will waste from non-use. 
The real dangers are that con- 
struction will develop momentum 
that will hard check, place 
demands the capital markets, 
and produce overload debt 
that cannot carried through 
adversity.” 

Over the next several months, 
interest rates may tend work 
slightly higher due seasonal and 
other influences, declares Columbia 
Professor Brooke Willis. But 
unless sustained business upturn 
occurs, there will weaker over- 
all demand for credit relation 
the supply loanable funds, and 
believes that interest rates will 
again ease. 

Professor Willis the opinion 
that the current spread between 
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short-term and long-term rates 
abnormally wide, even though the 
gap has narrowed since mid-1954. 
However, should the level rates 
rise, the differential may ex- 
pected narrow. Greater fluctua- 
tions are anticipated short-term 
rates than long-term rates. 

With respect rate differentials, 
significant shifts are believed likely. 
Professor Willis regards this in- 
evitable dynamic economy 
where monetary policy and fiscal 
policy attempt play stabiliz- 
ing role. 

far the long-term outlook 
concerned, Professor Willis does 
not believe that the rise the long- 
term rate the postwar period 


LAW JOURNAL 


presages sustained trend over 
long period years, such was 
evidenced from 1900 1920. Nor 
does anticipate that will wit- 
ness repetition the high inter- 
est rate levels the 1920’s. 
does believe that, 
rates will rise periods expand- 
ing business, although upward pres- 
sure will tempered many 
factors. These are outlined the 
increasing funds, the 
increasing competition among lend- 
ers and among various classes 
institutional investors, the popular 
bias toward easy money, and the 
reliance upon monetary policy 
main instrument economic sta- 
bilization. 
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Write for our new catalogue 


banking books help you 


your practical work 


BANKERS PUBLISHING COMPANY 
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Security 


Based Savings...” 


ARTHUR HOMER 
President 
Bethlehem Steel Corporation 


6 


and the purchase U.S. Savings Bonds through the Payroll 


Savings Plan one the easiest ways for any individual save for 


economic 


you agree with Mr. Homer that 
the Payroll Savings Plan one 
the easiest ways save for economic 


you believe with millions other 
Americans that there safer invest- 
ment than Savings Bonds— 


Why not take really personal in- 
terest your employees and your Pay- 
roll Savings Plan? 


Pick the phone, now, and ask the 
man charge your Payroll Savings 
Plan three questions: 


How many your employees are en- 
rolled the Payroll Savings Plan? 


What the percentage employee 
participation? 


When did your company last conduct 
person-to-person canvass? 


less than 50% your employees are 
enrolled the Plan you have not 
conducted person-to-person canvass 
the past two years (or you not 
have the Plan), act now! Telephone, 
wire write Savings Bonds Division, 
U.S. Treasury Department, Washing- 
ton, D.C. You will hear promptly from 
your State Director, U.S. Treasury De- 
partment who will glad help you 
conduct person-to-person canvass that 
will put application blank the 
hands every employee. That all 
you have do. Your employees will 
the rest. They want save for their 
economic 
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the boy and the Star 


old enough now know that the ornament 

stand the deeper meaning Christmastime. 
Now knows that love that has been 

shining the tree year after year, the love that 

has wrapped and held that has 

given him food and warmth and laughter 

and the promise joy come. 


Life’s great reward the privilege giving 
security those love. 

And, think: When you make your home 
you are also helping make America secure. 
For the strength America grows the 
number its secure homes increases. 


Saving for security easy—on the Pay- 
roll Savings Plan for investing 
United States Savings Bonds. 

This all you do. your com- 
pany’s pay office, choose the amount 
you want save. That money will 
set aside for you before you even draw 
your pay. And automatically invested 
U.S. Series “E” Savings Bonds 
which are turned over you. 

Series Bonds earn average 
interest per year, compounded semi- 
annually. And they can earning 
for long years and months, 


The U. S. Government does not pay 
for this advertisement. It is donated 
by this publication in cooperation 
with the Advertising Council and the 
Magazine Publishers of America. 
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